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The 4th January 1850. 

,1^0. 67 of 1849. 

Appeal front the decision of Umheeka Churn» Milter, Moonsiff of 
Jinrrisaul, dated the 19M May 1849. 

Neemcliand Doss, (Defendant,) Appellant, 
versus c 

Ram Gopaul Dutt, (Plaintiff,) R^*‘^pondent. 

This suit was instituted by the plaintiff for possession of a 
ncem liowla, with mesne profits, damages!laid at 44 rupees. It 
appeared that in pergunnah Edranpoorh, jooar Shooreekool, kismut 
Tamyaind Pylloo, mouzah Kondpasha, tliere were 5 gundas of 
birmuttur land, occupied as a residence by Pudlochun Chowdree: 
that on the 19th Poos 1238, Pudfochun gave him (plaintiff) a 
howladarec lease foif that land at a jnmma of 8 annas Sicca, in the 
name of his (j)laintiff’s) son, Goureenath Dutt, and he obtained a 
confirmatory grant from the heirs ofi»the talookdar: that Pudlochun 
died in Maugh 1238, leaving his au^ts Soorjumunnee and Ram- 
lukhee, of whom the former was non compos, and in consequence 
the rent was paid to Ramlukhee and receipts ‘granted: that on the 
5th Poos 1239, he solH his howla tenure to tha, father of John S. 
Brown, and on (Jie ,7 th Poos i¥i!:«^|y§d from* him, in the name of his 
(plaintiff’s) son, Sreenath, a neem mo\i\(ladaree lease «,t jumma of 
1 rupee Sicca, and remained in possession as before: that N^em- 
chand Doss, on the 28th Kartikh 1241, claiming that land as his 
howla for which Gunga Doss rent, was anxious to get posses¬ 
sion ; and on the 3rd Aughun, Tfte defendant removed some of the 
thatch and forcibly ejected him: that the case came before the 
principal sudder ameen, who took recognizances firom him and 
Neemchand, leaving the house as it was, each party being at‘liberty 
to seek redress in the civil court: that this order was confirmed by 
the magistrate, and, in appeal' to the sessions ju’dge, the land was 
attached, and the case returned for the purpose of being considered 
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under''fhe provisions of Regulation XV.^ of 1824: that as neither 

{ )arty attended to the case it was stflickl off tlio file, and the land 
las remained in the possession of the dcfer^lant. 

Neomchand denied the plaintiff’s statement, and declared that he 
had received on the SrdSrawun 1239, from Soorjumunnee Debea 
and Ramlukhee Dehea, for a consideration of 30 rupees Sicca, a 
howladaree lease of the land alluded to, at a jumma of 4 rupees 
Sicca, which was confirmed by two separate grants of the talook- 
dar, dated the lltli and 12 th Srawun, and, on the 2nd Srawun 
1241, Gungadoss Sein was established as a ryot and paid rent to 
the Debeas: that from ,<^he date of his pottali to the date of tlie 
plaintiff’s action, 14 years and 4 monthsihad elapsed, and calculating 
from the 28th Kartikh 1241, mentioned by the plaintiff *.13 the 
commencanient of the quarrel, 12 years^and 5 days 4iad elapsed: 
that the plaintiff’s assertion as to the date^vas opposed to'his reply 
in a former case in the criminal court, where he mentioned‘bein^ In 
possession on the 8tK Poos: that the plaint was undervalued, and 
the pottah should have been dat*d prior to the death of Pudlochun 
Chowdree, and sliould have borne the signature of his sharers: that 
two of the defendmits, liassee Ram and Kalachand Deb, had been 
included as such to j^revent their giving evide»cc. 

John S. Brown supf^orted the plaintiff‘’s statement as to the sale 
of his howla to his*^ather, and to the plaintiff receiving a neem 
howladaree lease in return. 

Gungadoss confirmeil the assertion of Neemchand, as also Sheeb 
Shunker, Sumboonatli Chuckerbutty, and Deenonath Chucker- 
butty, who denied tlfe existence of the plaintiff’s howla or neem 
howla. Kartik Chunder Kur and Joy Chunder Chuckerbutty sup¬ 
ported the plaintiff’s claim. 

The plaintiff, in his replication, observed that, after Pudlochun’s 
death, his aunts, Soorjumunnee and Ramlukhee, were never in 
possession. • 

Neemchand, in his rejoincThr, remarked that the pottah of the 
plaintiff was not produced in the first instance, ami further, if the 
sale to IMr. Brown had been true, he would have received soine 
confirmatory grant from the talookdar, whi(?h is not even thought 
of: that although the plaintiff'Jijnl^atcd Soor^unjunnee and Rain- 
lukhee being never in posses^ionf he nevertheless had produced two 
dakliilas said to have been given by Ramlukhee in 1238 and 1239: 
and if the sale to Mr. Brown had been true, this howla would have 
been inserted in the list of property Jjclonging to Mr. Brown, Avhen 
under the management of his guaifnans: he insisted that the plaint 
had been undervalued, and that 5 gundahs of land instead of 20 
beegahs was worth 125 rupees. 

The moonsiff considered the dispossession of the plaintiff proved, 
as well as the authenticity of his pottah, and was of opinion that the 
plaint was neither barred by la{)so of time nor undervalued; and, 
with reference to the supposed imbecility of Soorjumunnee, one 
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of the femaleSj from wlioirjj^ the defendant was said to have received 
his pottah, and the fact or only one witness out of a number being 
produced to attest that document, and the evidence of that one 
witness being unsatisfactory, he gave a decree in favor of the plaintiff. 

The appellant commenced by repeating the objections urged 
before, and remarked that two of his witnesses were ill, whom he 
was anxious to have examined by an ameen; that although tliree 
witnesses deposed to Soorjumunnee’s imbecility, there was no 
certainty as to the and her subsequent illness could not affect 
the validity of his pottah. * 

The respondent’s remark| were merely jrrepetition of his former 
pleas, jvith this addition, that Pudlochun died on the 5th Maugh 
1238, and no^, as inferred by the appellant, on the 19th Poos, and 
that Issun Cliunder, one of those whose names were on the pottah 
of^Ue appellant, did not come of age till the year 1239. 

There is a contradiction in the plaint and in the reply of the 
respondent in the criminal court as^to the date of his dispossession, 
and considering tliat the 28th Kartikh was mentioned as the com¬ 
mencement of the dispute, it is.doubtful if the plaint is not barred 
by laj)se of time, and,with regard to the valuation of the plaint the 
moonsiff did not make any enquiry. Independenc, however, of these 
two points, it appears that the pottah of the .respondent Avas not filed 
till the 26th December 1848, though the plaint was lodged on the 
16th November 1846, and no mention was made of the price paid 
for the lease; and although Pudlochun had other sharers, yet his 
name only appears as the donor; the respondent, moreover, declared 
that Soorjumunnee and Ramlukhee were not in possession, but ho 
produced a dakhila, signed by Ramhrivhee Dcbea in support of his 
pottah. Again, the kowdadaree pottah for which the respondent is 
said to have given rupees 25, is sold to Mr. Brown for rupees 15, 
and he again gives as neem howladatfce pottah without any consi¬ 
deration being received, and the appeffant’s declaration relative to 
the howl a, said to have been sold to Mr. Brown, not being included 
in the list of his property, when under the care of guardians, has 
not been denied, and btjars strongly against the respondent’s claim. 
Upon these grounds, therefore, l uttach no credit to the genuineness 
of the respondenf’.s pottah: the ap|)eal, is decreed, the •moonsiff’s 
order reversed, and the plaintiff’’s suit dismissed, and the respondent 
will further pay the costs of both courts. 



4 


ZlhlMl BACKEROUNOE. 


The otii January ^ 1850. 

No. 17 of 1847. 

Appe<fl from the decision of Moulvee Mahomed Kyleem, dated the ‘11 th 

January 1847. 

Deb Nai’ain Chuckerbuttee, Bhugwan Chunder Chuckerbuttee, and 
Juggut Chunder Chuckerbuttce, for tliemselves ajid as guardians of 
Casiiee Chunder Chuckerbuttee, brother, and Tarneepersliad 
Clnickcrbuttee,nophew, minors, and Mudunmohun Ciiuckerbuttco, 
and Tripoora Debeea, wife of Nubkishoro Chuckerbuttee, inotlier 
of Ham Nursing Chuckerbuttee, minor, and Surmoonnissa 
Kliatoon, wife of Mccr Abbass Allee,'^(Defendants,) Appellants, 

C 

vei'SHS 

9 • 

Gopal Kishen Rae and Manik Malla D^OAvdrain, wife of Gobind 
Chunder Rae, deceased, (Plaintiffs,) Respondents. • • • 

This suit w'as instituted by tbc plaintiffs to recover the simi of 
1,148 rupees, 8 annas, 4 pie, 16 krants, under the following circum¬ 
stances. It appears that ill the 8 annas, 12 gundas, 2 cowrees, 2krants 
share of pergunnah Chunder Deep, affer^a subdivision into 16 jiortions, 
Gopal Kishen Rae, and Gobind Chunder Rae, fhe husband of Manik 
Malla, had a 2 amias 15 gundas share; that in connection wdth the 
whole estate there w^as a talook called Ziinma Mehal Raj Mata, 
the jumma of w hich was 5,438 rupees, 6 annas, 1 gunda, 1 cowree 
Sicca, wdiich for the 8 annas, 12 gundahs, 2 cowrees, 2 krauts 
share wmuld give 2,933 rupees, 13 annas, 1 gunda Sicca, and for the 
2 annas 15 gundas there would be 504 rupees, 3 annas, 19 cowrees, 
2 krants Sicca; that during ^he minority of Gopal Kishen Rae and 
Gobind Chunder Rae, their motlier, Soondrea Chow drain, in the 
year 1240, through the collusion of the other defendants, recorded the 
jumma of her share at 451 rupees, 7 annas, 9 gundas, 2 cowrees, 
10 krants, from which tiin^ Vhe rent w^as paid in that proportion, 
but on reaching their ma^jority the plaintiffs discovered the difference 
which existed, namely, the sum of 52 rupees, 12 annas, 16 gundas, 
1 cowree, 1|^ krants for each year, which t|iey now seek to recover. 

Deb Narain Chuckerbuttee and^the otber defendants replied that 
the jumma of the talook allndccf to was, according to a former 
decree of Mr.* Day, fixed at 4,869 rupees, 1 anna, 5 gundas Sicca, 
of which a 4 annas share belonged to Deb Narain Chuckerbuttce and 
others, and a 9 annas 13 cowrees share to Abbass Alice, Inidad 
Alice, and Meer Goolam Imam, gjyJ a 2 annas, 16 gundas, 3 cowrees 
share to Rughoonath Rae; that on the 24th Assin 1240, Soondrea 
Chowdrain, the mother of Gopal Kishen, wdth reference to the entire 
jumma just mentioned and to her 2 annas 15 gundas share in the 
zemindaree, recorded the jumma of the 9 annas 13 cowrees share of 
the talook at 258 rupees, 8 annas, 11 gundas, 1 cowree, 11 krants, 
and the 4 annas share at 112 rupees, 13 annas, 17 gundas, 2 cow¬ 
rees, 2 krants,fh,nd gave them confirmatory grants to that effect. 
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which were subsequently confirmed by Gobind Chunder Rae and 
Gopal Kishen Rae, in compliance with their request, on the 5th Bysack 
1249, according to which rates the shares of the plaintiffs ha^e been 
calculated in all summary suits and the revenue realized that in 
the same manner Kamkanye Cliowdrce and Unoopoorna, other 
sharers in the zemindaree, had reduced the jumma of their respective 
shares and given grants confirmatory of the same. 

The plaintiffs, in their replication, denied the jumma as stated by 
tlic defendants, and the grant which they were said to have given 
them, and declare that the jumma of 5,43^ rupees, 6 annas, 1 gunda 
Sicca, had been fixed by the Sudder Cour?. 

The principal sudder ahicen, with reference to a decree of a 
former principal sudder ameen, dated the 19th January 1841, was 
of opinion that the jumma of the entire talook was shewn to be 
5^438 rupees, 3 annas, 0 gundas, 1 cowree, and that the mother of 
the plaintiffs had no power to reduce it, and in the absence of docu¬ 
mentary evidence on the part of the defendants in support of their 
assertion, and there being no doubt of tlio existence of the balance 
claimed, he gave a decree for the plaintifl’s, for 1,168 rupees, 1 anna, 
10 pie, and costs. 

I’he appellants observed that the jumma of the 2 annas 15 gun¬ 
das sliare of the zemindaree, according to Mr. Day’s decree, would 
be 451 rupees, 3 annas, 19 gundas, 0 cowree, '^ krant, and objected 
to Buduroonnissa, Mecr Fuzzul Kureeni, and Mcer Dbbee Abdoolla 
being released from responsibility in the case; they declared also that 
their documents were produced before the principal sudder ameen 
but not received, and, after the appeal had been taken up, filed in 
court two settlement papers and two grants signed by Soondrea 
Chowdrain, dated tl\e 24th Assin 1240, and two letters from Gobind 
Chunder and Gopal Kishen, approving of the same, dated the 5th 
Bysack 1249, and adduced oral evifjlence in su})port of their execu¬ 
tion, and subsequently filed a copy cf a summary decision of the 
collector, dated the 21st Aughun 1250, in favor of Gourmunee Debea 
and others, the farmers, against Deb Narain Chuckerbuttce and 
others, for rent claimed at the same jumma as was mentioned in the 
documents alluded to. 

d’lie respondeifts commented upon’^tho fact of the. appellants never 
having produced their documents, although the case was pendiifh in 
the principal sudder ameen’s court for one year and a halfj and 
remarked upon the contradictory iiatm’e of the evidence adduced, as 
well as the discre])ancy in the e.^cuses of the a]>pellant3 in the first 
instance, and in their petition, dated the 27th Jyte, respecting the 
non-production of^their documents, inasmuch, as in the former case 
they fleclared the documents were forthcoming, but not received by 
the principal sudder ameen, and iu the latter case they account for their 
non-production by their liaving been filed in a butwara case in tlie 
civil court some long time ago: the respoiulents observed, further. 
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that tli(? summary decision alluded to codid not affect their claims, 
as the farmers had no authority to reduce the jumma. 

It seems that the settlement and grant, signed hy Soondrea Chow- 
drain for the 4 anna share of the talook, dated tdie 24th Assin 1240, 
were filed in a butwara case, pending in this court in the year 1836, 
but not the letter said to have been signed by Gopal Kishcn Rae 
and Gobind Chimder Rae for the 4 annas share, approving of the 
same, nor were any of the papers connected with the 9 annas share 
of the talook filed in any court, so that there was no difficulty in 
producing these last documents before the principal sudder ameen: 
even supposing Soondrea*Cliowdrain did really give the grant allud¬ 
ed to, she had no power to do so to thb injury of her sons during 
their minority. With reference, however, to the contradictory fiaturc 
of the evidence adduced, I have doubts of its authenticity, and still 
greater doubts as to the tlocuments said *to liave been signed 1^ 
Gopal Kishcn Rae and Goljind Chunder Rae, for nothing hJts b'ecn 
j)roduced to show that, subsequent to the 5th Bysack 1249, the 
respondents have collected revenue themselves, or made any arrange¬ 
ments with otliers, according to tlic jumma inserted in those docu¬ 
ments abovementioned,—and the co])y of the summary decision filed 
by the appellants is of very recent date, some ilionths even after the 
appeal was admitted, and while the amount of the jumma was still 
in abeyance, the suit of the respondents having been instituted on 
the 23rd August 1845, corresponding with the 8th Bhadoon 1252, 
and is of no avail in this case. It is clear from a decision of a 
former principal sudder ameen, dated the 19th January 1841, that 
the jumma of tlie entire talook was as stated by the respondents 
(plaintiffs,) and no reason is assigned why there should have been 
any reduction of the jumma in favor of the shpre of the appellants, 
and if, as declared by the apj^ellants, hlr. Day’s jumma was correct, 
there was no occasion to recc;jvc any grant at all from the zemin¬ 
dars on that account. I agree tlierefore with the principal sudder 
ameen as to the jumma he has decreed, but as I see no reason why 
Meer Ubbee Abdoolla should Jiave been excluded from responsi¬ 
bility, I amend his decree in that respect. 7,'he appeal is decreed on 
that account alone, and the principal sudder aineen’s order amend¬ 
ed, and as the,appellants, notwithstanding the rejieated opportunities 
whfch have occurred, have utterly failed to substantiate their asser- 
tiojis in a proper manner, tliey must be answerable for the costs of 
appeal. 
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The ?tii January 1850. 

No. 4 of 1849. 

Regular Suit. 

HossenoodJeen Chowdree, son of Maliomed Shtiffee Cliowdfee, and 
Shurfoonnissa Khatoou alias Chand Beebee, wife of Meer Monshur 
Alice, and Nayan Beebee, wife of Mahomed Bassur Chowdree, 
daughters of Mahomed Shuffee Chowdree, and Sree Muttee 
Khaimm, daughter of Meer Monshur Alice, deceased. Plaintiffs, 

versus 

The Commissioner of the Soondurbuns, tic Collector of Backer- 
gunge, the Commissioner «f tlie Alipore Division, and Monabood- 
decn*Chowdreo, son of Sheik Jellal, and Atabooddeen Chowdree, 
and MatabeJoddeen (Jhowlreo, son of Monabooddeen Chowdree, 
and NussuroodJeen Clmwdree, Defendants. 

Tuts suit was instituted by the plaintiff, for possession, and as 
settlement with them, of an 8 annas, 2 gundas, 1 cowree, 2 krants, 
8 teels share in mouzah Gyanpara, laying their damages at 50,000 
rupees. They reprcscuite l that, their ancestor, Mahomed Sliuffee 
Chowdree, in the year 1203*4, obtained a talookdaree pottah from 
tlie former zemindars of pergunnah Bazoorgoomedporc for some 
land in Kanina Bamna, tlie greater part of whicluwas jungle, accord¬ 
ing to certain boundaries described, and expended on his own 
account a considerable sum of money, in destroying the wild animals 
and bringing the jungle land into cultivation; that in the year 1205, 
the entire pergunnali was sold and purchased by Government, and 
hlahomed Shulfee’s pottah was upheld by the naib ajipointcd on the 
part of the collector, from which time*to the year 1228, Mahomed 
Shuffee Chowdree wiu? in possession; that in consequence of the col¬ 
lector having taken the estate into his own management, IMahomed 
Shuffbe Chowdree pi'titioned the Bojrd of Kevenue, who observed 
that, in consequence of cases pending hotween some of the zemindars 
and Government, he (Mahomed Shuffee Chowdree) could not liave 
his pottah, but they directed the collector to give him a settlement 
of 650 droons of land at« jumma of rupees 4,063-2 for a period of 
five years, that is from 1228 to 1232, and Mahomed Shutiee’s talook- 
darec rights in joar Kamna Bamna were^clear and updisputed : that 
in the year 1234, on the death of Mahomed Shufice Chowdree, the 
plaintiffs and Nussurooddeen Chowdree, one of the defendants, suc¬ 
ceeded as his heirs and were in possession of that joar till the year 
1237: that in the year 1238, orf^ representation from the commis¬ 
sioner of the Soondurbuns, they were ousted from their estate for a 
period of ten years and even then were obliged to sue the Soondur¬ 
buns commissioner in the civil court for the settlement to be effect¬ 
ed with them; that after this case was adjusted bj^ a compromise 
and their rights acknowledged, a settlement pottah was given to 
Atabooddeen and Matabooddecn for the Gyanpara land, which was 
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quite unjust, as no one but the plaintiff tliemselves had any right 
^v•hatsoevcr to the settlement, as being connected with joar Ramna 
]3amna; that Mahomed Shuffee had formerly given an ousut talook- 
(laree*pottah to Monabooddeen, the father of Atabooddoen and Matab- 
ooddeen, for this very Gyanpara land, and in like manner had given 
similar pottahs to other persons for other portions of land : that as 
all these lease-holders had been made subservient to them as talook- 
dars, it was singular that a separate settlement should be effected 
with Atabooddeen and Matabooddeon: that they do not question 
the proprietary right of Government to the (xyanpara land, but 
merely claim the right^of settlement on the grounds of its forming 
part of joar Ramna Banina as can be'-proved by tlie maps of the 
surveyors: that as Nussurooddeen Chowdree would not jofh them 
in this silit, they have been obliged to include him as a defendant. 

The commissioner of the Soondurbuns i^cplied that the plaintiffs^ as 
heirs of Mahomed ShuHee Chowdree, obtained a settlement Sf talook 
Ramna Bamna, on the 28th November 1844 ; that the Gyanpara land 
had no connection Avith Ramnfi Bamna, but was resumed under 
Section 13, Regulation ITI. 1828, as Soondurbuns land: that neither 
the ancestor of the plaintiffs nor they tjicmsolves ever cultivated one 
spot of that land, or wei’e ever in possession, Ssb that their claim after 
such a lapse of time was contrary to law : that the Government, under 
Regulation III. 1828, had the poAver to settle the land Avith whom 
they })leascd, and accordingly on the 19th April 1832, Atabooddoen 
and Matabooddeen received authority to cultivate some portion of 
the land, and subsequently in the year 1845, had a talookdaree 
pottah assigned to them. 

The rej>ly of INIatabooddeep for himself, and the sons of Atabood- 
decn Avas to the same pur])ort: ho insisted that the order of tlie 
Soondurbuns commissioner Avas conclusive under Clause 2, Sec¬ 
tion 13, Regulation TIT. 1828; that the land in question Avas mark¬ 
ed quite distinct from Ramqfi Tiamna in the map of Captain Hodges, 
revenue surveyor, and again in the map of the assistant surveyor, 
Mr. Mullins; that as the plaintiffs should liaAm a])poaled to the 
sjiccial commissioners court, their plaint aa’^s barred by Regulation 
HI. 1828, asAvell as by lapse of time, and cited the case of Hurgo- 
bind Ghosc, decided by the Sudder Court in 184?, as a case in point. 

•The replication of the plaintiff's Avas to the effect that the land of 
Gyaiqxira Avas connected Avith their hereditary talook Ramna Bamna, 
])ergunnah Bazoorgomedpore, the zemindaree of Government, as 
Avould appear from a map prepared in the year 1808 by Ramkant 
Bonerjeea, ameen, and from the tenor of the Soondurbuns commis¬ 
sioners proceedings, dated the ICth March 1830, resuming the land 
in question: it Avould also appear to belong to Ramna Bamna as 
being to the Avest of the Beeskhalee river. 

There Avas no necessity for removing this case from the princip.al 
sudder ameen’s court, on the plea of the maps and other documents 
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being recorded In the English language, for the first point to consi¬ 
der, without reference to the documentary evidence adduced by 
each party in support of their respective statements, was, wliether 
this court has jurisdiction in the matter. The plaintiffs acknow^ledge 
the Government to be the proprietor of Gyanpara, but still claim 
the right of settlement on the grounds of its being included in Ram- 
na Banina: this is, however, the very point which makes the inter¬ 
ference of this court questionable, for Ramna Banina is part of per- 
gunnah Bazoorgomedpore, a decennially settled estate, whereas 
Gyanpara was resumed as Soondurbuns land under Regulation III. 
1828, Section 13, under which enactment* the Government could 
assign tlie land to whom th»y pleased, and no objections appear to 
have been preferred to the special commissioner. 

Although ifhe plaintiffs ch) not expressly sue to reverse the deci¬ 
sion of the resumption c«urt, their object is in reality a reversal of 
it,*for liicy claim a settlement of tlie land in (question on grounds 
directly opposed to the decision of that Court; the case, therefore of 
.. ^ the SiJdder Board of Revenue versus 

.m the 4 th Iklarrh 1840 . DelaM ar Alee is, in my opinion, a case 

ip ‘point, with reference to which and 
C'lauses 1 and 2, Section 13, Regulation 111. 1828, this court has 
clearly no jurisdiction. The plaint therefore ^nust be clisinis.sed 
with costs. 


The 23iid January 1850. 

No. 91 of 1848. 

Appeal from Gohind CJtnnder liidijarutlunjMoonsifafCotvcnlhj, dated the 

, 'I'ludJiine 1848. 

Meliroolla, (Objector,) Appellant, 

versus* 

Joykislien Bo.se, (Plaintiff,) and Mahoniud Suffee, (Defendant,) 

Respondents. 

This suit w'as institu4cd by the plaintiff to recover the sum of 
rupees 56, annas 13, rent, principal and interest, from the defendant 
fertile last six months of the year 12oTl, tothe month of Assin 1253, 
on account of his ryottee holding assessed at a jumma of rupees IC, 
wdthin his nccni howla in howda-and ousut talook called Joykislien 
Bose, Ruttun Kishen, &c., talook Meer Abdool Kureein, kisniut 
Samtor, in the 11 annas 10 gundltihs share of pergunnah Sulleem- 
abad. 

Mahomed Suffee denied having any connection with the plain¬ 
tiff in kismut Samtor, declared that he had an ousut neem howla at 
a jumma of Company’s rupees 13, in the 4 annas share of Mehroolla’s 
neenrhowla in howda Rajnarain Kur, mozaffut Besun and Buxoolla, 
talook Ram Ram Sein, &c., kismut Beej Khan, and w hen Meliroolla 
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sued liieii and his sliarers for rent, the plaftitiflf unknown to him made 
use of his name and objected to the attachment mider Regulation V. 
1812: that the case was struck off and his (defendant’s) property 
ordered to be sold on account of Mehroolla’s claim. 

The plaintiff, in his replication, alluded to the pottah he had given 
to the defendant and the kubooleeut he had received, dated the 15th 
Maugh 1242, at a jumma of rupees Ifi, which rent had been paid up 
to the month of Assin. 

Mehroolla and others gave petitions, supporting the claim of the 
defendant. 

The moonsiff referred^to tlie kubooleeut filed by the plaintiffs and 
the evidence adduced in its support, to ft copy of a petition, dated the 
28tli Kartikh 1250, given by the defendant, in wliich ho complained 
against Mehroolla, and acknowledged liij responsibility to the plain¬ 
tiff' on account of this very ryottee holding in the plaintiff's neem 
liowla in kismut S<imtor, to the neem howladaree pottah ‘filed by 
Mehroolla signed by Besun and Buxoolla, in which the residence 
of the former was stated to be in Dasor Oattee, and to his having 
ascertained froTU en<]uiries that there was no such person as Besun 
at that place, and consitlering the balance of rent, the responsibility 
of the defendant, and his possession, were fully'established, he gave a 
decree in plaintiff’s favor, distinctly declaring that his order did not 
afl'ect the dispute relative to kismut Beej Klian and Saintor. 

The a])pellant observed that the name of .Toykishen, by way of re¬ 
cognition, was written upon the petition filed in the collector’s office, 
that the collector rejected it, and ordered the rent to be paid to JMehr- 
oolla, and the plaiiitiff'should therefore have sued to reverse that order. 
It was remarked by the respondent that there was no necessity for 
him to reverse the collector’s order, as kismut Beej Khan was men¬ 
tioned by that officer, that the petition alluded to was attested by 
other mooktars besides liimself, and that the question at isMie was 
simply the responsibility offhe (hifendant for his rent, or otherwise. 
As tlie matter in dispute is juirely one of rent, and the respon¬ 
dent’s (plaintiff’s) claim was fully established, 1 sec no reason to dis¬ 
turb tlie moonsiff’s order, which is confirmej|, and the appeal dismiss¬ 
ed with costs. 

The 23rd January 1850. 

No. 99 of 1848. 

Appeal from the decision of Mr. Jackson^ Moonsiff of Bowfaul, dated the 

\7th June 1818. 

Aluk Chunder Scin, (Defendant,) Appellant, 

versus 

Sabo Beebee, wife of Nyan Khoondkhar, (Plaintiff^) Respondent. 

Tins suit was instituted by the plaintiff to cancel a sale effected 
in execution of a decree, and to establish her right in a 15 annas 
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share of a neem howla, la/ing her damages at 160 rupees. Jt ap¬ 
peared from her statement that her father, Syud Matab, had a neein 
howla in howla Ram Biillub Rae, joar Dooleea, talook Meer 
Koorban Ali and Beeliee Hafiza, tuppah Sooltanabad; that aftef hia 
dcatli her mother, Rajib Beebee, was in possession, and making a divi¬ 
sion of tlie property, a 15 annas share came to her and 1 anna share 
to Syud Fakeer according to the Mahomedan law; that in ex- 
ecutijig a decree of one Kaleenatli Rae against Fuddee Alee to which 
Moonshee Muneerooddeen liad succeeded, a petition was given to 
sell tiiis neem howla as being the property of this Fuddee Alee, and a 
remonstrance on her part filed in the moonsiff’s court; that in con¬ 
sequence of delay on her part^hcr [)etitionwas struck off the file on 
tlje 6th June 1846, and the neem howla sold on the 2nd November 
of that year, and purchased by Aluk Cliunder for 160 rupetes, who 
was not, however, in possession; that as Fuddee Aloe, according to 
the *Mahf>medan law, had no right in this neejn howla, she has 
been compelled to institute this suit, making Syud Fukeer a defen¬ 
dant, in consequence of his reluctance to join her in this suit. 

Tlie reply of Aluk Cliunder was to the efi’ect that, after the death of 
Nyan Khoondkar, his son, Fud(lee* Alee, succeeded to his rights in the 
neem howla and paid dlie rent, that the property ivas purchased 
under instructions from Moonshee Muneerooddepn, in whose name 
he (Aluk Chunder) had taken kubooleiits and granted receipts and 
was in possession. 

Syud Fukeer supported the plaintiffs claim. 

No documents were filed, and the moonsifij merely from the repoi-t 
of an amec!i, considering that Fuddee Alee possessed no sort of right 
in the neem howla, decreed in plaintiff’s favor against the property of 
Muneerooddeen and his heirs, releasing the other defendants. 

^riie appellant alluded to the miscellaneous case in which the moon- 
siff, from the fact of Fuddee Alee’s right being established, directed 
the sale of this very neem howla, and tb Bic absence of any notice to 
the heirs of Muneerooddeen, deceased. As the appellant was released 
from all responsibility, it does not appear clear how he is entitled to 
appeal. I observe, however, that the moonsiff, by a proceeding, dated 
the 17th February 1848, admitted the heirs of Muneerooddeen in his 
room, but decided the case without issuing any notice to them. The 
decision, therefore, as in the case of IshurCliunder Doss^ decided V 
the Sudder Court on the 31st January 1848, must be considered 
irregular and premature. TJie appeal is decreed, the moonsiff’s 
order reversed, and the case returned to that officer, who, after issuing 
the usual notice to the heirs of Muneerooddeen, wdll decide the case 
upon its merits. The amount of stampt paper on which the appeal 
is engrossed will be refunded to the appellant. 



12 


ZILLAH BACKEHGUNGK. 


(, The 25tii January 1850. 

No. 102 of 1849. 

Appeal from the decision of Moonshee Mufeezooddeen, Moonsif of 
Mendigunge, dated the 28M January 1848, 

Assurooddeen and Ainecrooddeeii, (Defendants,) Appellants, 

versus 

Ajeemooddeen and Seerajooddeen, (Plaintilfs,) Respondents. 

The plaintiffs sued for a kubooleut at a jumma of Company’s 
rupees 17, 4 annas, 6 pie, 8 krants, for 10 gundas, 1 cowree, 1 krant 
of ryottec land, after deductions on aqcount of a neein howla of the 
defendants called Imaniooddeen and Ameerooddeen, connected with 
liowla Raleepersliad Rac, formerly purchased by Madhorce Sing, 
.and subsecpiontly by the plaintiff’s in nioipah Neeamutpore, in Meer 
BurkutoolJa’s sli.are, talook Syed Amanoolla, in the 9 annas shate of 
pergunnali Dakhin' Shabazporc. 

The defendants, Assurooddeen, Ameerooddeen, and Sumeerood- 
deen, sons of Ataoolla Moonshee, replied that a neem howladaree 
settlement was given by Madhoroe Sing, the auction purchaser of 
the howla, on the 27th Jyte 1248, 'to SuiRperooddccn in the name 
of Emamooddeen, and to Ameerooddeen, son of Fateeoolla, for 16 
gundas, 1 cowree,*^2 krants of land altogether, at a jumma of 11 
rupees, 4 annas, 3 pie; that Assurooddeen and the other Ameerood¬ 
deen had no connection with the land, for the possession of whicli, 
moreover, tlie plaintiff’s had sued in a separate suit; that the notice 
issued by the plaintiffs did not contain their names, but that of 
Emamooddeen, and no specification of tlic amount of land mea¬ 
sured was^nserted. 

The plaintiff's, in their replication, denied the settlement alluded 
to by the defendant, and observed tliat they had merely sued for 
a kubooleut for the extent of land ascertained to be in the possession 
of the defendants, and had sued in a separate case for 1 arra 10 
kanees of land, which the defendants retained forcibly in their 
l»ossession; that after the death of Madhoree Sing, Ramdeen Sing 
was his heir, from Avhom they had purchafed the howla in question. 

A petition was filed by one lialloo Sing on the part of the heirs 
of Madhoree Sing, suppoyting the statement of the defendants, and 
ffirowing suspicion upon the plaintiff as acting in collusion with 
Ramdeen Sing. 

The moonsiff, simply with reference to the report of an ameen and 
sbme dakhilas filed by the plaintiff’s, considered their right to the 
liowla established, and gave a decree to the extent of the land and 
jumma mentioned in the settlement filed by the defendants. 

The appellants, after repeating the objections urged before, alluded 
to the Suilder Court’s decision, dated the 15th April 1848, (case of Doe 
Chand Lall, petitioner, in which a plaint for a kubooleut was consi¬ 
dered untenable,) as a bar to the suit instituted by the respondents. 
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Independent of the irregularity of the suit as noticed by thft appel¬ 
lants^ there is nothing to shew their responsibility, nor has any docu¬ 
mentary evidence been adduced in support of the alleged purchase 
of the howla from Ranideen Sing, the heir of Madhoree Sing. * The 
appeal is therefore decreed, the moonsifPs order reversed, and the 
claim nonsuited with costs. 


The 25Tn January 1850. 

No. 106 of 1849. 

appeal from the decision of Moonshee Mufeezooddeen, Moonsiff of Mendi- 
gunye, dated the 2^th June 18-18. 

Assurooddeon and Ameeijjoddeen, sons of Ataoolla Mooilshee, 
(Defendants,) Appellants, 

versus 

Ajeemooddceii and Seerajooddedh, (Plaintiffs,) Respondents. 

This suit Avas instituted to ‘obtain a kubooleut at a jumma of 
12 rupees, 13 annas, #10 pic,* 8 krants, for 7 gundas of land, after 
deductions, ascertained to bo in the possession of Emamooddeen 
and Pan jut Alee, on account of their neein howla.* The reply of the 
defendants was to the same purport as in the preceding case No. 102, 
and they alluded to the settlement given by Madhoree Sing for 15 
gundas 2 krants of land in all, at a jumma of 8 rupees 13 annas. 
1 he moonsift gave a decree according to the amount of land and 
j)umma inserted in the settlement. As this case is precisely similar 
to tlie preceding case No. 102, the sanie order is applicable. The 
appeal is decreed, the moonsiff’s order reversed, and the claim of the 
]>Iaintiffs nonsuited with costs. 

• 

The 25Tn January 1850. 

No. 103 of 1849. 

* 

Appeal from the decision of Moonshee MufeezooddeeUy Moonsiff of Mendi- 
gunge, dated the 28/if June 1848. 

Assurooddoen, Ameerooddeen, and Sumeerooddeen, (Defendants,) 

Appellants, 

versus 

Ajeemooddeen and Seerajooddeen, (Plaintiffs,) Respondents. 

This suit was instituted by the plaintiff’s for possession, with 
mesne profits, of 1 c. 2 g. 2 c. of land, of which they had been dis¬ 
possessed, situated in their howla Knleepershad Rae, formerly the 
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purcliaoed property of Madlioree Sing, and subsequently their own, 
in mouzah Neeamutpore in Meer Bux KutoolJa’s share, talook Syed 
Ainanoolla, in the 9 annas share of pergunnah Dakhin Shabazpore, 
laying their damages at rupees 281, 4 annas. , 

Tlie defendants, Assurooddeen, Aineerooddeen,aud Sumeerooddeen, 
denied the allegation of the plaintiffs, and observed that a neem how- 
ladaree settlement ha<l been given on the 12th Aiighun 1246, by tlic 
howdadar, Madlioree Sing, in the name of Emamooddeen and Panjut 
Alee, for 15 g. 2 k. of land in all, at a jimima of rupees 8,13 annas, wi th 
vvliicli Sumeerooddeen was not connected, and another settlement for 
16 g. 1 c. 2 k. in all of land, at a jumina of ru[)ees 11, 4 annas, 3 pie, 
outlie 27 th Jy to 1248, was given by the same person to Sumeerood- 
decn, in the name of Emamooddeen, and to Amcerooddeen, tlit* son of 
FutceooHa, with which Assurooddeen and the other Arneerooddeen 
had no concern: that the plaintiffs had misstatetl the description ol the 
lots and had sued t\vice for the very same land. 

The plaintiffs, in their replication, denied the fact of the settlement 
said to hav'e been giv^en by Madlioree Sing, and alluded to their two 
separate suits for kubooleuts. 

The moonsiff, relying upon the eViclence adduced by the plaintiff, 
both oral and documentary, and the report of an ameen, considered 
their dispossession proved, and gave a decree accoi’dingly. 

The appellants observed that the ameen never went near the land, 
and therefore could not have measured it, and no enquiries had been 
made as to the fact of the former howladar having jiossession of the 
land in question on his own account or not, and that the moonsifl 
had decreed to the respondents possession of the very same land for 
which, in two separate cases, he had directed them (appellants) to give 
kubooleuts, according to the neem howladaree settlement filed by 
them. No dependance can be placed upon the report of the ameen, 
who, by his own shewing, does not appear to have made any correct 
measurement of the land. 

As from the tenor of the replication of the plaintiff, which is 
similar to that filed in case No. 102 , the land under discussion would 
appear to be more or less the very saine^land as is mentioned in 
the previous cases No. 102 and No. 106, for which the moonsiff 
had directed kubooleuts to be given by the appellants, the moonsiff’s 
order in this case is manift'stly absurd and the claim of the plaintiffs 
irregular. The appeal is therefore decreed, the moonsitf’s order 
reversed, and the claim of the respondents nonsuited with costs. 
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The 28Tn January 1850. 

No. 120 of 1849. 

Appeal from the decision of Mr. Jackson, Moonsijf of Bowfaul, dat^d the 

5th August 1848. 

Surmoonnissa Khatoon, wife of Mecr Abbass Alee Chowdree, de¬ 
ceased, and Budurooimissa Khatoon, wife of Meer Ubdool Kureem, 

and Meer Ubdool Mujeed, guardian of Meer Fuzzul Kureem and 

Meer Ubbee Abdoolla, (Defendants,) Appellants, 

versus 

BhugAvan Clmnder Rae and Nund Coomar Rae, (Plaintiffs,) 

^ Respondents. 

Tms suit was instituted |)y the plaintiff to recover the sum of 
rupees 299, annas 10, piu 2, krants 5, principal and interest, as rent, 
affer (leflucting certain collections from the voar 1247 to the year 1253, 
due on account of a howla called (loolam Imam Chowdree, in their 
ousut talook in talook Ramkisth Oiiuckerbuttec, joar Santery, per- 
gunnah Chunderdeop, that from the year 1249 to the month of Assin 
1252, the ousut talook had been given in farm to Gunganarain 
Mookerjeea, with an assignment of the rents to Ram Sceta Debea, 
but as the farmer had filed his accounts current, shewing the whole 
rent to be due from tlie howla, they had been compelled to sue the 
howladars. 

Surmoonnissa Khatoon and the other defendants denied the alleged 
farm, and declared that they had paid the goniashta of the plain¬ 
tiffs at dilferent times the sum of 231 ru})ees, for which they 
hold receipts: that the plaint was irregular, in consequence of the 
minority of one of the plaintifts, Nunacoomar, and had been insti¬ 
tuted entirely out of spite. 

The plaintiffs, in their replication, denied the minority asserted 
by the flefcndants, and observed tli?it the tuhseeldar and not their 
parents was in the habit of granting dakhilas. 

Gunganarain Mookerjeea supported the statement of the plaintiffs 
relative to the farm. 

The moonsiff discrediting the dakhilas, in consequence of their 
being supposed to bo written with fresh ink upon old jiaper, and 
considering tliat there was discrepancy nn the evidence of the fit¬ 
nesses adduced in their support,-gave a decree in favor of the 
plaintiffs, releasing Gunganarain, Ram Seeta, and Nubkishen from 
all responsibility. 

The appellants urge the validity of their dakhilas, and observe 
that, if there had been a honajide farm, the farmer was the person to 
claim the rent from them. 

I do not perceive any cause for suspecting the dakhilas, as 
mentioned by the moonsiff while, on the other hand, the papers 
of account for the years 124G, 1247, and 1248, filed by the 
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rcspon4cnts, are undoubtedly open to suspicion, and have been made 
to appear unnecessarily older than the date they are intended to 
exhibit. It appears, moreover, that the assignment to Ram Seeta 
and t?ie farming lease have been written on tlva 1st Bysakh 1249, 
and the stampt paper purchased on the 28th December 1841, or 15th 
Poos 1248, and the names of the witnesses on those documents 
were not all wu'itten at the same time, as is evident on inspection. 
Besides which, there is no satisfactory reason assigned for the 
farmer not having made any collections, for, if the farm were a 
bond fide transaction, the respondents should have sued the former 
and not the howladars. As I consider, therefore, the statement of 
tlie farm to be put forth merely to throw suspicion upon the genuine¬ 
ness of the dakhilas, I decree the appeal, reverse the moonsitf’s 
order, and dismiss the claim of the plaintjUs with costs.* 

■ ' “■ c» 

The 28th January 1850. 

c 

No. 100 of 1849. 

Appeal from the decision of Gobind Chunder Bidyaruttuny Moonsijf of 
Cowcolly, dated the 27th June 1848 . 

Buxoolla, Kumur Alee, and Oomed Alee, (Appellants,) Defendants, 

1 versus 

Jankee, wife of Shcebnarain Diitt, and Jugmohun Dutt, (Plaintlfls,) 

Jiespondents. 

'Fins suit was instituted by the plaintiff' to recover the sum of 
rupees 25, annas 6, pie 5, as rent from the year 1251 to the year 1254, 
on account of the howla of t^ie defendants called Rubeooolla and 
IVIonabdee, situated in their ousut talook Ramkunye Ghoo, in kis- 
mut Ashwar, in the 8 anna share of Kishen Gobind Dutt’s talook 
purchased by Lukheenaraiji Chowdree in the name of Golukchunder. 

Buxoolla, Kumur Alee, and Oorned Alee denied the existence of the 
ousut talook, and declared that the rent of the howla w as paid in the 
first instance to Kishen Gobind Dutt and his heirs, and then to Lukhee- 
narain Bose, and subsequently to Juggutn^rain and Hurinohunee 
Chowdrain, the former the proprietor of the 9 anna share, and the 
latter of the 7 anna share of the talook, and on' the sale of Jug- 
gutuarain’s sliare the rent wks paid to Hurnath Dutt, the purchaser. 

Hurnath Dutt gave a petition, supporting the assertion of the 
defendants. 

The plaintiffs, in their replication, alluded to a case No. 304, 
in which Kumur Alee, one of the defendants, had sued Hur¬ 
nath Dutt in the moonsiff*s court, and admitted the existence of their 
ousut talook, and also to a case No. 289, in which Adoo Ram Busnub 
was plaintiff*. 

The moonsiff* considered the existence of the ousut talook and 
the y)alance of rent duly established, and, with reference to the 
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cases cited by the plaintiffs, and the report of his peshkai^ gave a 
decree in favor of the plaintiffs. 

The appellants repeat the pleas urged before and observe that 
the respondents could not claim rent until their ousut tenure had 
been clearly proved. 

The respondents have adduced no pottah or otlier satisfactory docu¬ 
ment regarding the creation of their ousut talook, as the foundation 
of their claim for rent, but it is clear that the plaint of Adoo Ram 
Busnub in the case alluded to, was decreed by the moonsiif from the 
fact of this ousut talook being in existence, and was upheld in appeal 
by the principal sudder ameen, and it does not appear that those orders 
liave been reversed by higher authority. Under these circumstances, 
the raflonsift’s order must be confirmed, and the appeal dismissed 
with costs. • * 
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Present: F. CARDEVV, Esq., Judge. 


The 5th January 1850. 

Case No. 198 of 1849. 

Regular*Appeal from a derision passed h\j the Moonsiff of Doobrajpore, 

• Moulvee Att« Alee, August Sth 18-19. 

Manik Da*s, (Defendant,) Appellant, 
versus 

Bisto Clmnder Chuckurbuttee and fttlicrs, (Plaintiffs,) Respondents. 

This suit was instituted on the 5th September 1848, to recover 
the sum of Company’s rupees 74-1-1, being arrears of rent, with 
interest, (lue from 1248 to 1253 B. S., on 20 beegahs 19 gundas of 
land, having a jumma of rupees 55-4-7, situated i» mouzah Puchiara, 
lot Kishtonuggur. 

The plaintilfs, the proprietors of the estate, stated that the jumma 
was formerly held by Bindrabnn Das, and had been recorded in the 
zemindaree sirristah since Bindrabun Das’s death in 1249, in the 
name of his son, the defendant, Dhurmo Das, that certain payments 
of rent specihed in the plaint had been received from Manik Das, 
Muthoor Das, and Ram Ghose, and, as those men were in possession, 
they included them amongst the defendants to meet objections. 

The defendant, Manik Das, (appejlant,) in answer, stated that 
Bindrabun Das, in 1243, made over to him 10 beegahs 14 cottahs 
of the hind, the subject of claim, at a jumma of rupees 19, payment 
of which was made through him (Bindrabun Das) up to the year 
1246, when the plaintiff’s naib, Khitronath Mookerjea, promised to 
make a transfer of names in the zemindaree sirishtah, from which 
period he (defendaflt) had paid the reift himself, to the .full amount 
of rupees 19 per annum, along with the rent of land held in his o#n 
name, under receijits granted by the naib, and therefore the claim 
against him was altogether untenable. 

The plaintiffs, in tlieir reply, denied that any such transfer had 
been made, and also the naib’s power to make it without their 
permission. 

The defendant, Dhurmo Das, subsequently filed an answer admit¬ 
ting Manik Das’s statement. The other defendants did not appear. 

The moonsiff was of opinion that the naib had no power, with 
reference to Section 59, Regulation V III. of 1793, to make the alleged 
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transfer without authority from tlie zemindars, for the division of a 
jumma, the lands of which may be unequal in quality, was detri¬ 
mental to their interests; that it did not appear from the answer 
tliat any actual transfer had been made, and ,no proof of such had 
been adduced; and he therefore decreed the amount of claim 
against Dhunno Das alone, as being the responsible Jiarty. 

The defendant, Manik Das, appeals from the decision, on the 
ground that it was detrimental to his interests, and objects that the 
raoonsilf ought to have declared him to be entitled to hold the lands 
made over to him by llindrabun Das, at a separate jumma of rupees 
19, independently of Dhunno Das. i>ut as no proof has been adduc¬ 
ed to show that any such partition of .the original jumma had been 
made with, or even without, the plaintiffs’ authority, the objection 
is untenUble, and the decision I therefore confirm. 


The oth Januakv 1850. 

Case No^ 200 of 1849. 

Regular Appeal from a decision passed by the Moons if of Oo/chra, Gobind 
Chund Choicdhree, September Ath IHli). 

Rairieslmr Guttuk, (Defendant,)'Appellant, 

* versus 

Gopeenatli Bimdopadhya, (Plaintitf,) liespond(;nt. 

Tins suit was instituted on the 17th August 1848, to recover 
possession of beegahs 13-1-9 of land, situated in mouzah Koonwur- 
dihi, with mesne profits for 1254 and 1255: value for the plaint 
Company’s rupees 19G-4-4. • 

The ])lainti{f stated that he had obtained a decree of court against 
Manik Chunder Race Chowdhree, deceased, the motlier of Kumulee 
Thakooranee, and brother-ir\-law of Kishorce Tliakooranee, defen¬ 
dants, in execution of which, he attached beegahs 48-1-3 of resumed 
rent-free land, bearing a sadder jumma of rui)ees 15-1-7, agreeably 
to a settlement in perpetuity entered into by the saiil Manik Chunder 
Raee Chowdhree with the Government; whereupon the defendant 
Kumulee Thakooranee, as the represeutati ve of tlie deceased, sold to 
him the same for the sum of" rupees 104-12, including tlie amount 
of the decree under a deed of sale, bearing date the 12th Srabun 
1254, which has been duly registered; that the defendant Rameshur 
Guttuk had, after the attachment, preferred a claim to beegahs 13-1-9 
of the said land, and now refuses to give him possession thereof; and 
this constituted the cause of action. 

The defendant, Rameshur Guttuk, in answer, stated that he pur¬ 
chased the disputed beegahs 13-1-9 of land, from Manik Chunder 
Raee Chowdhree himself, under a deed of sale, dated the 15th .Tetli 
1252; that the plaintiff had been put forward as a man of straw by 
one Kubodeep Chuturaj, who was the prime mover in the suit; and 
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that the alleged jnirchase, on the part of the plaintiff, was coHusive, 
and he (defendant) had objected to it as such, when the deed of sale 
was presented for registry. 

The defendants, Kunmlce Thakooranee and Kishoree Tliakooranee, 
filed an answer in support of the plaint. 

Tlic moonsiff was of opinion that the plaintiff’s purchase was 
proved, by the evidence adduced, to be authentic; and that the plain¬ 
tiff^ who appeared in court in person, had instituted the suit in his 
own right; that tlie plaintiff’s deed of sale having been duly regis¬ 
tered according to law, it invalidated the deed of sale produced 
by the defendant, Raineshur Guttiik, Avhich had not been registered, 
since both of tlie deeds bore date subsequently to the passing of Act 
XIX. of 1843 ; that the latter deed of sale, moreover, appeared, for 
reasons fully detailed in the (iecision, to be a forgery, and he therefore 
decreed the suit; and being of opinion myscllP, on perusal of the 
record and petition of appeal, that no sufficient grounds have been 
shewn tfl impugn tlie correctness or justness of the decision, I hereby 
confirm the same under Clause 3, Section 16, Regulation V. of 1831. 

• 

Tiijp 12Tif January 1850. 

Case No. 207 of 1849. • 

Regular Appeal from a decision passed bg the MonnsiJT of Doobrajpore, 
Moulvee Atta Alee, September Q)th 1849. 

Jye Nurayuii Mookhopadhya and Tyluknath Cliukurbuttee, 
(Defendants,) Appellants, 

versus . 

Lukhec Nuraynn Mookhopadhya, Tndur Nurayun Mookhopadhya, 

and Kalee Purshad Mookhopadhya, (Plaintiffs,) Respondents. 

This suit was instituted on the 18th September 1848, to recover 
a moiety of ccj’tain hereditary property situated in mouzah Bhurt- 
pore, comjirising the estate of Taramunee Dibya and Oma Muyee 
Diliya, deceased. The plaint Avas A’^alued at 61 rupees. 

'raramnnec Dibya and Oma Muyeo Dibya, Avho died childless in 
the mouths of ChyVA 1254, and Bysahh 1255 B. S., ^respectively, 
Avere the daughters of Gudadhur Mookhopadhya, deceased, the 
eldest of three brothers, avIio divided their patrimony between them 
many years ago. The defendants, Gunga Nurayun, Jye Nurayun, 
Nund Doolal, and Rameshur Mookhopadhya, are the sons and grand¬ 
sons of Sreedhur, the second brother; and the plaintiffs are the sons 
of Digumber, the third brother. 

The plaintiffs rest their claim on the laAv of inheritance, alleging 
that the deceased Taramunee and Omamuyee Dibya Avere in pos¬ 
session of the disputed projierty up to the time of their deaths, and 
tliat the defendants, Gunga Nurayun and others, mentioned above. 
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in collusion with the defendant Tyluknath Chuckurbuttee, the farmer 
of the mouzah, had refused to give them (plaintiffs) a share. 

The defendant, Jye Nurayun, in answer, did not deny the plaintiffs’ 
right to succeed to a moiety of tlie deceased’s- estate, but he object¬ 
ed to the claim in respect to the bulk of the property, stating that 
the rent-paying land, comprising beegahs 5-10-16, was given to his 
brother Ram Nurayun, deceased, (the father of the defendants 
Nund Doolal and Rameshur) by Gudadhur’s widow, Anund Muyec 
Dibya, upwards of thirty years ago; that the rent-free garden com¬ 
prising 1 beegah, had been sold by tlie deceased Taramunee and 
Oma Muyee to Tyluknath Chuckurbuttee, to defray the expenses of 
their motlier’s shraddhu, or funeral obsequies; that Taramunee and 
Oma Muyee had appointed him (defendant) as manager 'of tlieir 
household affairs; and he had sold the homestead coniprising 10 cot- 
tuhs to the same person, to defray the expenses of Oma Muyee’s 
shraddhu; and at the same time lie made a gift of the 5 cottafis of 
rent-free land to the officiating brahmuns, and that the tamarind 
tree, tar tree, and tuft of bamboos were his own. 

The defendant, Tyluknath Chuckurbuttee, filed an answer to the 
same effect. The other defendants did not appear. 

The moonsift* decreed the suit to the plaintiffs, on the grounds 
that the claim was fully proved, and that the defendants had failed 
to substantiate tlieir statement, and I can find no sufficient reasons 
for interference with the decision. The defendants merely produced 
a deed of sale said to have been executed on the 19tli Jetli 1255, by 
Gunga Nurayun and Jye Nurayun, in favor of Tyluknatli Chuckur¬ 
buttee, on account of the homestead, and its three subscribing wit¬ 
nesses, whose evidence is far from satisfactory; and it is not shewn 
that the vendors had any authority to alienate the property for the 
purpose stated, without the consent of the plaintiffs. I therefore 
confirm the decision under Clause 3, Section 16, Regulation V. of 
1831. , ‘ 


The 14th January 1850. 

Case No. 209 of 1849. 

Regular j^ppeal from a decision^passed by the Moo.isiff of Soory, Koolo- 
, * danund Mdohirjia, August 2^th 18-19. 

Narayun Mundul Chow'dhree, (Defendant,) Appellant, 

versus 

Moocheeram Naik, Gour Chunder Naik, Nirunjun Naik, and Gudaee 
Naik, (Plaintiffs,) Respondents. 

This suit was instituted by the plaintiff’s, -who are four brothers, 
living in family partnership, on the i9th September 1848, to recover 
from the defendant the sum of Company’s rupees 199-2-11, principal 
and interest, on a bond alleged to have been executed by him in 
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favor of the plaintiff, Gour*Chunder Naik, under date the 20^Ji Assin 
1252, in adjustment of a former debt of 147 rupees. 

The defendant, in answer, acknowledged the bond, and pleaded that 
the former debt an»ounted to 33 rupees only; that he was to have 
received 114 rupees in cash, but the plaintiffs only gave him 25 
rupees of that amount, the balance he never got; and that he had 
repaid them, in paddy and rice, the sum of 75 rupees. 

The moonsitf found the plaintiffs’ statement of the case proved by 
the evidence of the subscribing witnesses to the bond, which evidence 
the defendant failed to refute, and deeming the evidence of the four 
witnesses produced by the defendant in support of the alleged pay¬ 
ment in grain unsatisfactory, he decreed the suit to the plaintiffs in 
full ofitheir claim. 

On perusal of the record and petition of appeal, I am t)f opinion 
that no sufficient ground® have been shewn to impugn the correct¬ 
ness 01 *justness of the decision, and I therefore confirm the same, 
under the provisions of Clause 3, Section 16, Regulation V. of 1831. 

_c_ 

Tjie 16th January 1850. 

.Case No. 212 of 1849. 

Reyvlar Appeal from a decision passed by the Moonsiff of Doobrajpore, 
Moulvee Alia Alee, Sejitember 6l/i 1849. 

Krishto Chund Mitree and Rajkoomaree Dasya, (Defendants,) 

Appellants, 

versus 

Gurubec Gowalin and Madliub Gope, heirs of Puddolochun Gope, 
deceased, and .Tugunnath Gope, (Plaintiffs,) and Becharam Missur, 
Biprochurn Missur and others, (Defendants,) Respondents. 

This suit was instituted on the 23rd December 1848, to recover 
the value of crops illegally distrained. Company’s rupees 50-0-3, 
and as much again, as damages. * 

Tlic plaintilfs stated that they held in chuck Rumaipore, mouzali 
Sreepore alias Cheenpie, 16 beegahs 10 cottahs of land, at a jumina 
of rupees 17-12, under a pottah granted by the lakhirajdars, Becha¬ 
ram Missur and JJiprochurn Missur, defendants; that on the 24th 
Agrahon 1250, the defendant, Miiddun*Mohun Mitree, sfyling Ijini- 
self agent on the part of the defendants, Krishto Chund Mitree and 
Rajkoomaree Dasya, attached the crops of the said land, with the 
assistance of a miiskooree peon deputed under Regulation XX. 
of 1817, to recover a balance of rent alleged to be due from the 
defendant, Ram Nurayun Mitree, upon which plaintiffs furnished se¬ 
curity before the commissioner for the sale of distrained property, 
who ordered the crops to be released, but the distrainers disregard¬ 
ing the order, appropriated them of their own authority. The plain¬ 
tiffs added that they had no connexion whatever with the distrainers. 
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TJie defendant, Ham Nuraynn Mitree, in answer, stated tliat 
cliiick linmaipore belonged to himself, Krislito Cliund Mitree, Raj- 
koomaree Dasya, and other shareholders; tliat in 1250, lie was put 
in possession of Jvrishto Chund IVlitree’s and !^ajkoomaree Dasya’s 
shares, amounting to 11 annas, 14 gnndahs, 2 cowrees and 2 krants, 
under agreements executed by him in their favor, and on the 25tli 
Cbyte 1252, the plaintitfs executed an agreement in his favor for 
tlie land indicated in the plaint. That the distraint was made by 
IVludclun Mobun JMitree, on tlic part of all the other shareholders, 
for arrears of rent flue from him (defeiidant); and he paid Krishto 
Cliund Mitree’s and Rajkooinaree Dasya’s demand, and the crops 
n ere all reh'ased with the exception of gome paddy and straw to the 
ralue of rupees 7-4-6, which were taken on account of Nee^anuncl 
Jlas and •others, 3 annas and 4 gnndahs shareholders, whom the 
])laintills liad not sued, as they should have; done. 

The plaintiflis, in rejily, denied the truth of the facts in the answOr, 
and stated that they had no claim against the alleged 3 annas and 4 
gnndahs shareholders, Neetanund Das and others, who had no hand 
or part in the distraint. 

The defendants, Krishto Chund Mitree and Rajkoomai'ec Dasya, 
(appellants,) filed an answer to the same etfc'Ct as Kiim Kurayun 
Mitree’s answer, stating, that they distrained the crops hecansc 
Ram Nuraynn Mitree had failed to pay the rent due to them under 
his agreements. 

The delcndants, Recharam Missur and Ram Tnnoo Missur, ap¬ 
peared by vakeel, hut filed no answer. 

The moonsitf recorded that it Avas proved by the evidence of the 
jdaintitts’ Avitnesses, that the plaintifis cultivated the land, the subject 
of disjmte, on the part of Becliaram Missur and Ram Tunoo Missur, 
and ])aid rent in the preceding years to them ; that the defendants, 
IMitrees, had produced no kuhooleut, or agreement, on the part of 
the plaintitfs, and had altogether failed to make good their statement : 
ill fact some of their Avitnesses deposed that the l\Iissurs AA'ere in 
])ossession, and that it was a case of conspiracy on the part of the 
Mitrees, who Av^ere a numerous family, got up to injure the plaintifis. 
lie therefore decreed to the jilaintifts the A'aluc of the crops as proved 
in evidence, namely, rupees 44il4-4, and as much .again, as damages 
agamst Krishto Chund Mitree, Mnddun Moliun JSlitrec, Ram 
Narayun Mitree, and Rajkoomarcc Dasya. 

It appears that the Avitnesses cited by the defendants, Mitrees, to 
Avhoin the moonsiff alludes, as having depo.sed that the Missurs were 
in possession, were examined at the plaintiffs’ request, after the de¬ 
fendants had declined having their evidence taken down. This Avas 
quite irregular; hut I can find no grounds for interference with the 
decision arriA'^ed at by the moonsiff. There is not a particle of proof 
that the appellants Avere in possession, receiving the rent of the land, 
tlic subject of dispute: and on the other hand, the plaintiffs’ statement, 
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tliat they paid the rent to the Missurs is satisfactorily estaldished. 
I therefore confirm the decision under the provisions of Clause 3, 
Section 16, RegiUatioii V. of 1831. 

Tiik IGtii January 1850. 

Case No. 211 of 1849. 

Regular Appeal from a decision Inj the. Moonsljf of Roobrajpore, 

Moiilvee Attu Alee, September G//t 181!). 

Krishto Chuiid Mitree and Rajkoomaree Dasya, (Uofendants,) 

•Appellants, 

versus 

Kartik Chmider Race, (Plaintiff,) and Becharani Missiir, Biprocliiirn 
• Missur, and others, (Defendants,) Respondents. 

Tins suit was instituted on the•2.3rd December 1848, to recover 
the value of eroj)s illeoally distrained, Company’s rupees 19-6-5, 
and as much aoain as diuiia!”es.» 

The cii■enln^tanceS8of the’case, tlie pleadings of the parties, and 
the decision of tlie moonsiU are similar to those recorded under the 
case No. 212 of 1849, decided this ckiy, and I confirm the moon si ft’s 
decision, awarding to the j)laintiff' ruj)ees 16-10-9, as the value of 
the distrained crops, and as much again as damages on similar 
grounils. 


The IGth Jamjary 1850. 

Case No. 213 of 1849. 

Regular Appeal from a decision passed by the Moovsif of Roobrajpore, 
Moulvee Atta Alee, September (Ah 1849. 

Krishto Chund ]\Iitree and Rajkoomaree Dasya, (Defendants,) 

Appellants, • 

versus 

• • • • 

Sonalun Gope, (Plaintiff,) and Becharam IMissur, Biproclnlrn jMLssur 

and others, (Defendants,) Respondents. * 

Tuts suit was instituted on the 23rd Doccinber 1848, to recover 
the value of crops illegally distrained. Company’s rupees 27-14-1, 
and as much again as damages. 

The circumstances of the case, tlie pleadings of the parties, and 
the decision of the inoonsiff are similar to those recorded under the 
case No. 212 of 1849, decided this day, and I confirm the moonsiff’s 
decision, awarding to the plaintiff rupees 23-15-4, as the value of the 
distrained crops, and as much again as damages on similar grounds. 
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„ The 16th January 1850. 

Case No. 214 of 1849. 

Regular Appeal from a decision passed by the Moonsiff of Doobrajpore, 
Moulvee Atta Alee, September 6/A 1849. 

Krishto Clmnd Mitree ami Rajkooniaree Dasja, (Defendants,) 

Appellants, 

versus 

Radhanath Gowala and Deenonath Govvala, (Plaintiffs,) and Beclia 
Ram Missur, Biprochurn Missur and others, (Defendants,) Res¬ 
pondents. 

This suit was instituted on the 23rd Dccemher 1848, to recover the 
value of crops illegally distrained, Compatty’s rupees 27-14-1, and 
as much again as damages. 

The circumstances of the case, the pleadings of the parties, and the 
decision of the moonsilf are simifar to those recorded under the case 
No. 212 of 1849, decided this day, and I confirm the moonsiff’s 
decision, awarding to the plaintiffs ru^)ces 23-15-4, as the value of 
the distrained crops, and as much again as damages on similar 
grounds. ». , 


The 17th January 1850. 

Case No. 220 of 1849. 

Regular Appeal from a decisioi-. passed by the Moonsif of Doobrajpore, 
Moulvee Atta Alee, October 2^th 1849. 

Sheik Fyzoo Mundul, (Defendant,) Appellant, 

versus 

Jugubundi^u Dutt, (Plaintiff,) Respondent. 

This suit was instituted on the 5th May 1849, to recover the 
sum of Company’s rupees 63-8, on a bond, datd'd the 26th Assin 
12M B. S., executed by the'defendant in favor of the plaintiff^ in the 
sum of 91 rupees, made payable in goor or raw sugar. 

The plaintiff stated that he had received goor from the defendant 
to the value of rupees 38-12. 

The defendant, acknowledging the bond, pleaded that he had 
delivered to the plaintiff' 11 maps, 6 seers, and 12 chittachs of goor, 
valued at rupees 92-15-9, for which he held a hathchitta. 

The moonsiff decreed the suit to the plaintiff in full of his claim. 
He rejected the defendant’s plea without enquiry, because the quan¬ 
tity of goor entered in the hathchitta filed by him, namely, 10 maps. 



7.ILLA1I DKKKMHOOM. 


7 sulces, IG sno’s, and chittacks, did not correspond wijh the 
quajitity mentioned in the answer, stating that the document which 
was written on plain paper, being at variance with the answer, was 
quite unworthy of confidence, and there was therefore no use to re¬ 
turn it to the defendant, under the Circular Order of the 7th January 
1842, to enable him to have a proper stamp affixed to it. 

TJiis summary mode of proceeding is quite irregular. The moon- 
sitf should liave called upon the defendant to explain the discrepan¬ 
cy, and have allowed him to correct the answer, should the discre- 
j)ancy liavo originated in a mere mistake; but he never put any 
questions to him on tlie subject as far as the record shows. I there¬ 
fore reverse the decision as being incomplete, and send back the case 
for re-tital, with reference to the foregoing remarks. 


The 23kd January 1850. 

Case No. 191 .of 1849. 

Ueyuhir Appeal from a deehion passed hy the Moonsiff of Kundera, 
Mirza XJshkuree Fikrut, August JIM 18*19. 

Isliiir Clumd Koondoo, (Plaintiff,) A])pellant, 

versus 

Rameshur Mundul, (Dcifendant,) Respondent. 

This suit Avas instituted on tlie 29tli May 1849, to recover the 
sum of Company’s rupees G-10, principal and interest, on a bond 
alleged to have been executed by tlie defendant in favor of the 
plaintiff, under date the 6th Srabun 1255 1?. S. 

The ilefendant acknowledged tlie bond, pleading that he had 
received no consideration for it. He stated tliat he had stood secu¬ 
rity for a balance of rent due from ATung Mundulanee, wliich was 
assigned by the gomashtah of tlie mouzah to the plaintiff', in pay¬ 
ment of a debt, and the plaintiff having importuned him for the 
money, he made over to him two cows belonging to Aliing Mundu- 
lanec, and subsecpiently executed the bond for the amount, rupees 
6, conditionally to'the plaintiff’s rctupning the cows, which he had 
not done. • * • 

The plaintiff, in his reply, denied the facts in the answer, stating 
that they were false, and that the bond was executed on account of 
a payment in cash. 

The moonsiff dismissed the suit on the evidence of the plaintiff’s 
own witnesses, who supported the defendant’s answer, and on failure 
of proof that the condition, under which the bond was written, 
relative to the return of the two cows, had been observed; and t>n 
the same grounds 1 confirm the decision, and dismiss the appeal 
with costs. 
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The 23rd January 1850. 

Case No. 223 of 1849. 

Regular Appeal from a decision passed hy the^^ Moonstff of Amduhra, 
Gholam Buttooly September IIM 1849. 

Uadliabullubh Kaee, (Defendant^) Appellant, 

versus 

Klietronath Aehaije, (Plaintift*,) Respondent. 

This suit was instituted on the 23rd September 1848, to recover 
tlie right of irrigation of 3 beegahs of land from a tank. 

The moonsiff decreed the riglit claimed against the defendant, 
Radliablillubli Jhaec, (appellant,) and others, with cosi-s of suit to the 
amount of rupees 4-1. 

Tlie defendant, Kadliahullubh Race, a])poals from the decision on 
the value of rupees 4-1, objecting to being saddled wdth costs; but 
as the right claimed was awarded against him, the order, in respect 
to the costs, is quite eoi'rect, and the same is hereby conlirmed. 

.... ■ « 

The 28tii January 1850. 

Case No. 66 of 1819. 

Rn/ular Appeal from a decision passed by the Mounslf' of Soory, Koola- 

dannnd Moukurjea. 

Muhabharuth Rural and Ram Nursingh Dhur, (Plaintiffs,) 

Apj^ellants, 

versus 

Nirunjun Chowdhree, Sarcjapursliad Chowdhrec, Bhugubuttee 

Dasya and Nubung Dasya, guardians of Sudanund Chowdliree, 

minor, and Bukronath Chukurbuttee, (Defendants,) Respondents. 

This suit was instituted on the 7th February 1848, to recover the 
sum of Company’s rupees 226-7, principal and interest, on a balance 
of account. » 

,/rhc jj^aint set forth that tlie plaintiff, Muhabharuth Bural, carried 
on business at Deocha in iron, the jilaintitt' Ram Nursing Dliur being 
his gomashtah : that Sulagyur.am Chowdhree (deceased,) inhabitant 
of Gunpore, had opened an account with them through his gomash¬ 
tah, Ram Bochun Chukurbuttee (deceased,) under an engagement to 
supply iron on advances of money made to the latter, and the busi¬ 
ness was conducted in this manner for several years; that on an 
adjustment of accounts at the end of 1250, a balance was struck in 
the plaintiffs’ favor to the amount of Company’s rupees 210-1-5; 
further advances and deliveries of iron, as per particulars given. 
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were made in 1251, and on'tlie 4th Phalgoon of that year, a^er tlie 
decease of Sulagynrain Chowdhree, which took place in the preced¬ 
ing montli, the accounts were again made up and the balance, which 
now amounted to Com 4 )any’s rupees 166-7, was signed in the presence 
of witnesses by tlie gomashtah. Ham Lochun Chukurbuttee, in the 
name of ]\is master, Sulagyurani Chowdliree, under an agreement to 
deliver iron in liquidation of the same at certain rates, but the agree¬ 
ment not having been kept, the plaintiifs brouglit this action. 

The defendants, hJirunjun Chowdhree and others, heirs of Sula- 
gyuram Chowdhree, in answer, objected, that the particulars and date 
of the commencement of the alleged business had not been set forth 
in the jdaint. ^J’hey denied that Sulagyurani Chowdhree had had any 
transactions ivith tlie plaiiititfs; they denicfl also that Ram Lochun 
was ever em[)loyed by him,as gomashtah, and that they'had any 
thing to do with the claim* 

The defendant, Bukronath Chukui'buttee, the son of Ram Lochun 
Chukurbuttee, in answer, acknowledged that his hither was employ¬ 
ed by Sulagyurani Chowdhree as gofnashtah for eight or nine years, 
preceding the year 1251, but objected that the debt claimed was 
due from Sulaij-vuram Chowdlirbe, and could not be demanded of 
Ham Lochun Chukui’buttee, who acted only in the capacity of a 
servant. , 

'rhe moonsiff dismissed the claim. lie rccf)rded as the reasons of 
his decision, tliut the plaiiititfs were unable to prove that the advances 
had been made to Sulaoyuram C'howdhree through Ham Locliun 
Chukurbuttee; that the mere signing of the balance of account by 
Ham Lochun Chukurbuttee in the name of Sulagyuram Chowdhree 
us deposetl to by the witnesses, was insurticicnt, for the plaint shows 
that it was done after Sulaovuram Chowdhrec’s death in the absence 

* tj 

of his heirs, which looked like collusion ivitli the plaiiititfs : if it were 
true that Sulagyuram Chowdhree had taken the money, and there 
was a balance against him, lie would Ithve made up the account him¬ 
self, or, on his death, his heirs would have done so; that the evidence 
of two of the witnesses who deposed that in Chyte, seven or eight 
years ago, Sulagyuram Chowdhree authorized the plaintiff to make 
advances on iron to his gomashtah. Ram laichun Chukurbuttee, 
holding himself nesponsible for any balances, was inadmissible, for 
that fact was not mentioned in the plaiirt nor in the i^ply, and Jlie 
account-books, produced by the plaintiifs, showed that the alleged 
business commenced long before the period mentioned by the wit¬ 
nesses, namely, on the 16th Assin 1243; that the plaintiffs could 
produce no document to show tliat Sulagyurani Chowdhree had car¬ 
ried on business with them, and the person produced to autlienticate 
the account-books acknowledges that none of them had been signed 
by Sulagyuram Chowdhree, and therefore the account-books were 
no proof against him; that it was clear from the plaint also, that 
Sulagyuram Chowdhree had nothing to do with the advances, and 
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as Rani TiOchiin Cliuknrbuttec had not signed the accounts in his 
own name, and liad not held himself responsible for the balance 
claimed, which moreover the plaintiffs’ vakeel acknowledged to be 
due from Sulagyuram Chowdhree alone, Ram Lochun Chukurbuttee 
also could not be held responsible. 

This case is nearly similar to one recorded in the decisions of the 
Sudder Dewanny Adawlut for April 1848, Gour Chunder, plaintiff, 
i^ersHs Hoolassee Shah and others, defendants. In that case, as in 
this, the accounts on which the claim was made had been signed by 
the agent in the name of his principal; no written authority had 
been granted by the latter accrediting the former to the plaintiff, 
and yet tlie claim was decreed against the principal on the general 
evidence of the case. * 

In this case the plaintiffs have prodpcod witnesses, who depose 
to having been present when Sulagyuram. Chowdhree accreditetl his- 
gomashtah. Ram Locliun Chukurbuttee, to them. They Imve pro¬ 
duced their account-books extending from the year 124.3 to 1251, 
all kept in the most regular order, which have been proved by the 
writer, Ratlhabullubh Chatoorjya, who deposes that the entries against 
Sidagyurarn Chowdhree’s name were all made by Ram Lociiuu 
Chukurbuttee himself, who struck the balance, and signed it in the 
name of his employer at the end of each year ; other witnesses de¬ 
pose to Ram Lochun Chukurbuttee’s having signed the final account 
on which the claim has been brought; to his having been in charge 
of a smelting furnace and smithery at Dhamra, belonging to Sula- 
gyuram Chowdhree; and to his receiving advances in Sulagyuram 
Chowdhree’s name, on account of iron supplied to the plaintiff’s; all 
of which satisfactorily establish the claim in my opinion, for I can 
find no grounds for discrediting the evidence. 

The reasons given by the moonsiff for rejecting the evidence of 
two witnesses, who are said to have been present when the gomashtah 
was accredited to the plaintiffs, are untenable, for the plaint is suf¬ 
ficiently explicit on the point, and as to the time, the witnesses only 
spoke to the best of their recollection ; but besides those two witnesses, 
the writer of the account-books w^as also present on the occasion, and 
he gave the correct year and date, a fact which the moonsiff over¬ 
looked. 

, In refutation of the claim no evidence whatever lias been profluced 
by the heirs of Sulagyuram Chow'dhree. 

I therefore reverse the moonsiff’s decision, and decree the amount 
of claim against the estate of the deceased Sulagyuram Chowdhree, 
with full costs; and I release the heir of Ram Lochun Cliukur- 
buttee, who was merely the agent of Sulagyuram Chowdhree, from 
responsibility. 
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Tjie 2^tii January 1850. 

Case No. 74 of 1849. 

Reffular Appeal from n decision passed h\j the Moonsiff of Gopalpore, 
Gopeenath Das, March 2\st 1849. 

Dwarkaiiath Udliikavce, Nainanath Uclhikarec, JustKluniindiin 
Uclhikarco and Parbutcc Soondree Dcbya, (Defendants,) Appel¬ 
lants, 

versus 

Mutliooranatli Udlukarcc and Deenonath Udliikarco, (Plamtlflfs,) 

liespondents. 

Tjiih suit came before me in appeal on the 16tb March 1848, 
wlicn U was remanded to tlie moonsiff for furtlicr investigation and 
rc-trial. vSee Decisions of this Court for 1848, page 184. • 

Tlic claim involves a r]glit of way; and the moonsiff w'as instruct¬ 
ed, onilic case being remanded, to enquire whether the plaintiffs had 
a prescriptive right to the cart road, the subject of dispute, or, in 
other woi’ds, whether they had hadiuiintcrrupted enjoyment of it for 
a ]un’iod of twelv'e years. 

The moonsiff accordingly examined further evidence, namely, four 
witm-i'r^cs on each side, and considering it proved by the evidence of 
the ])laintiifs’ witnesses, that the plaintiffs had a prescriptive right to 
the road, and that the evidence on the other side was contr.adictory, 
as to the original road alleged to have been made use of by the 
plaintiffs, he gave judgment again in their fav or. 

It ajipears that the road in question is claimed as passing between 
two homesteads, formerly belonging to Kunuk Munee Thakoranee, 
and Ilurce Samunt, respectively. One-half share of the former was 
acquired by the defendants by purchtfse, on the 2nd Agrahon 1242 
11. S., and the other half share on the 25th Agrahon 1248 ; and since 
the first date it has lain unoccupied, and in consequence the walls 
and enclosures have fallen into deca^^ In the belief that if the road 
had existed at the time of the first iturchase in 1242, when the 
liomestead was occiq)ied by its late owner, the remains of double 
w alls, or hedges or enclosures of some kind or other, would be still 
visil)le, I directed the local anieen, through the moonsiff^ to proceed 
to the s[)ot and ascertain the point, ai^d the result is, that, whilst there 
are pal[)abIo remains of a mud wall on ®ne side of tho roa'd claimed, 
not a trace of an enclosure or fence on the other side is to be seen; 
and the former existence of a road in the place indicated is rendered 
improbable by the fact that it tei’ininatcs in a drain, or watercourse, 
enclosed by two w^alls, only two and a half cubits apart, and conse¬ 
quently not passable for carts; moreover, in the definition of the boun¬ 
daries in the deeds of sale of Kunuk Munee Thakoraneo’s homestead, 
Avhich is situated on the west of Huree Samunt’s homestead, the 
hitter is given as the eastern boundary, the disputed road not being 
mentioned; and as the parties to this suit, who are all related to each 
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Other, were on aiiiicahlc terms at the time’ tlie deeds were executed, 
there is no reason to suppose that the boundary was wron 
described. 

On the above considerations, I can place ^lo confidence in the 
statement made by the four witnesses produced by the plaintiffs after 
the case was remanded, to the effect that tlie road was open before 
the date of the defendants’ purchase of Kunuk Muneo TJiakoranee’s 
homestead, and the statement is the more liable to suspicion in that 
the evidence of three of the witnesses has been disallowed before in 
other cases before the courts. I, therefore, regarding the claim as 
not proved, reverse the moonsift’s decision, and decree the appeal to 
appellants, witli costs in both courts. 


The SOth JANUAEr 1850. 

Case No. Ibo of 1849. <■ ' 

Rpyular Appeal from a decision ^iffssed hy the Moonsif of Doobrajpore, 
Mordcee Atta Atee, July itth 1819. 

Kubeer Dutt, (Defendant,) Appellant, 
versus 

Mudhoo Munee Dasya, (Plaintiff,) Respondent. 

This suit Avas instituted on the 6th July 1848, to recover the sum 
of C\jm|)any's rupees 238-10-11, principal and interest, on a hnrar- 
narna, or bond, bearino' date tiie 2nd Bvsakh 1255 B. S. 

The 
time pti 

acknowledgment, which he always faithfully repaid ; that she lent 
him in this way 200 rupees in the month of Agra lion 1253, under 
the promise that he would return it in three or four montlis, but he 
failed to keep his engagement on this occasion; and on the 2nd By- 
sakh 1255, he executed in licr favor a kurarnania for rupees 234, 
being the amount of the loah with interest to that date, whicJi he 
had not paid. 

The defendant, in answer, denied the claim. He stated that the 
j)laintift‘was the wife of a petty retail shopkeeper, and she never saw 
200 rupees in her life; that the claim hud been got up by Ramjy 
Rooj and'Rainkunaee Rooj*, with whom he (defendant) had had a 
quarrel regarding a road, and wdio had threatened to do all in their 
pow’er to injure him; that on the 10th or 1 Ith Bysakh 1255, Ramjy 
Rooj sent the plaintiff and her brother, Wukeel Sen, to his (defen¬ 
dant’s) house to demand payment of money she pretended to have 
lent him; and on his remonstrating with her, she acknowledged, in 
the presence of respectable people, that she had lent the money not 
to him (defendant) but to her own son-in-law, Gopal De; that he 
on this ordered them to leave his house: and afterwards Ramjy 
Rooj forged the deed on which the present action has been brought. 


jilamtirt stated, in her petition of jilaint, tliat she had fora l«ng 
Lst frequently lent money to the defendant, without a written 
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The plaintiff, in her reply, stated that, in consequence of her having 
l)eard that the defendant who was her relation, was much involved 
in debt to other parties, she did go with her brother Wukeel Sen, in 
the month of Chyte to the defendant’s house, and demanded payment 
of the money she hacl lent him, but ho denied having received it. 
She then consulted her son-iu-law, Gopal De, in whose presence the 
money had been lent, and it was through his inteifferencc that the 
defendant was induced to execute the knrarnaina, which he did 
three or foiu** days afterwards, on a stampt paper purchased in his 
OAvn name. She denied that Kamjy Kooj and RamKunaee Rooj had 
any thing to say to the institution of the suit. 

The moonsiff decreed the suit in favor of the plaintiff, on the 
grouiuk that the defendant had failed to make good his answer, the 
evidence of his witnesses being contradictory and unwortliy of con¬ 
fidence, and that the loai\ of tlie money and subsequent execution of 
thu dee.tl were satisfactorily proved by the evidence adduced by the 
})l:iintifh 

Tlie defendant ])roduced in the lower court four witnesses, name¬ 
ly, AVukccl Chund Sen, the plaintiff’s brother, Sonatun Sen, Gun- 
gadliur Rooj, and Gopal Rooj ; of these witnesses, Wukeel Son sup¬ 
ports the pluintiirs statement; Sonatun Sen says that he had heard 
tliat the defendant had borrow'ed the money from plaintiff, ami had 
subsequently executed a kurarnama in her lavmr; Gungadhur 
Jlooj’s evidence is not material; and the only ojio who gave evidence 
in siq)[)ort of the answer is Gopal Rooj, who is said to have been 
present wlien tlio j)laintiff demanded money of the defendant, and he 
gives the defendant’s version of the story ; but 1 can find no reason 
for believing him in the face of tlic evidence on the other side, which 
satisfactorily s»i[)ports the claim, in m;f opinion, and J therefore con¬ 
firm the decision of the low er court, anti dismiss the appeal with costs. 


The 31st Januai;v 1850. 

Case No. 141 of 1849. 

Regular Appeal from, a decision passed by the JSIoonsif of Ookhra, 
Gobind Chund Chowdhree, May 2^Jth 18-Jy. 

Rooki. 'c Ivanth Clmkurbuttee and Tarachurn Chongdar, (J^laintiffs,) 

Appellants, * ‘ • 

versus 

Ukhuyram Gliutuk and Ununtram Ghutuk, (Defendants,) 

Respondents. 

This suit was instituted by the plaintiffs (appellants) as the se- 
putneedars of mouzah chuck Gopalnath, a nankar muhal, included 
with lot Shamsoondurpore, on the (ith April 1848, corresponding 
with the 25th Chyte 1254 B. S., to recover from the defendants the 
sum of Com[)any’s rupees 5, being an arrear of rent for 1254, on 
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5 beeg^lis of land, at a jiimnia of 9 rupees, under a kubooleeut, 
or agreement, alleged to have been executed by the latter in their 
favor, under date the 7th Srabon of that year. 

The defendants denied the kubooleut, and., pleaded that the 5 
beegahs of land were held by them at a mokururee, or fixed jumma 
of Sicca rupees 3. 

The moonsiff dismissed the claim. lie had no confidence in the 
three witnesses produced in support of the kubooleut, oil account of 
discrepancies in their evidence, the particulars of which h*e details; nor 
in the accounts filed by the plaiiitifi's, which appeared to have been got 
up for the occasion, and considered the defendants’ statement borne 
out by the receipts for rent of former years produced by them, which 
showed that the amount of jumma heretofore paid was Sicca rupees 3 
only, aiid'it was acknowledged in the plaint that 4 rupees had been 
received from them for the year of complaint. 

I can find no grounds for interference with this decision. Iri*e- 
spcctively of the discrepancies pointed out by the moonsiff, which 
are regarded in the reasons of appeal as trivial, there is nothing in 
the evidence to ensure belief that the assertion made by the witnesses, 
that the defendants executed the kubooleut, is true; tlierc is notliing 
to show under what circumstances the defendants wore induced to 
submit to an enhancement of rent, for there is no doubt that the 
amount heretofore paid is correctly stated by them, or what led to 
the necessity of this action, so soon after the deed was executed, f 
therefore confirm tlie decision, and dismiss the appeal witii costs. 
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pRKRENT : C. STEER, Esq., Officiating Additional Judge. 


The 2nd Januaky I8o0. 

No. 38 ol' 1848. 

Appeal ayntiut the decision of i^ud Tufuzzul Hossein Khan, Sadder 
of Gy a, daied the \ bth September 1848. 

^Iiisst. Musseeliee, (Plaintiff,) Appellant, 
versus 

Musst. Tilko, Avuiow of Nunhoo Saho, Deoiiath Saho, Dumber Dut 
Sabo, and, on his demise, IMuSst. Sunnicheree, his widow, for self 
and as guardian of Nund Lai Saho, Sookun Saho, and Manick 
Saho, Ponaie Saho, and Ahmiid Allee, and, by a supplementary 
plaint, Musst. Kadiroonnissa, and, after her death, Ahmud Allee 
her son, (Defendants,) Respondents. 

Meer Chunimun, Claimant. 

This suit Avas instituted on the 22nd of April 184*5, to recover 
possession of a third of mouza Inactpoor Dhunsingrah, pergunnah 
Bhulawur, according to a recent settlement, valued at rupees 
191-1-2-4, and to recover rupees 103-3-9-8, wasilaut from 1248 to 
1252 F., and to obtain a mutation of names in the collector’s books, 
to the exclusion of that of Ahmud Allte, defendant. 

The plaint states that the above sharb of the estate in question 
was bought by the plaintiff according to a deed of sale, dated the 3rd 
of Kartick 1223 F., from Musst. Wahida, a former proprietor. Plain¬ 
tiff subsequently gave the farm of it on an advance to the defen¬ 
dant Deonath Saho., That, on the resurgption of the estate apd in the 
settlement which took place in consequaice, Ahmud ‘Allee, plain¬ 
tiff’s husband, in collusion with the defendants, representing himself 
as the malik, obtained a settlement and got his name recorded as 
such on the collector’s books, and that Deonath, Dumber Saho, and 
Ponaie Saho have since been in possession. 

Deonath Saho, defendant, replies that he was formerly the farmer 
of the estate, but that he threw up the farm at the bidding of the 
plaintiff, that the sum due to him on account of the balance of the 
advance was paid to him by Ahmud Allee, plaintiff’s husband, who 
afterwards gave his brotlier, Nunhoo Saho, a mortgage, with a con- 
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ditional sale of the property. Tliat as regards liimself he has no 
concern with it, but asserts that the suit is brought at the instiga¬ 
tion of Ahniud Allee, with a view to defraud liis creditors. 

Dumber Salio and Ponaie Saho, defendants, reply and say, that 
they have no concern with the matter at issue. 

Musst. Tilko replies that the plaintiff’s account of the purchase is 
false; that she, plaintiff, and her husband, are on good terms and 
live together; that Ahmud Allee, with the knowledge and free con¬ 
sent of his wife, had his name registered as malik, after which ho 
took rupees 615-11-2 from Nunhoo Saho, her husband, and gave him 
a mortgage of the property; that the mortgage money not having 
been paid her husband before her, and since his death, the defen¬ 
dant, his widow, has been in possession; and that this suit is a device 
of Ahmud AI lee’s to cheat her out of the mortgage money. 

Ahmud Allee replies in support of the, plaintiff, adding that his 
name was entered as a malik by mistake. That from the time of 
settlement, Deonatli Saho and his brothers have been in possession of 
the estate. 

Sunnicheree, widow of Dumber Saho, replies in the same terms 
her late husband did. 

Kadiroonnissa replies and says that the suit is undervalued, that 
all the maliks have not bceiy made parties that plaintiff ought to 
have sued to uj)set the settlement. 

Meer Churnmun, claimant, petitions and says, that this propeu’ty 
was entered in a schedule given by him of property belonging to 
Ahmud Alice, and that the present suit is a trick of his. 

The moonslff is of opinion that the settlement made with Ahmud 
Alice shews that he was a malik, as the proprietorship is fully en¬ 
quired into and first established before any one is allowed to engage. 
That from the time of the resumption of the muhal, the plaintiff' 
never brought forward her claim, and that what she now relates of a 
disagreement between her and her husband is an invention. That 
the deed of sale is not registered, nor does it bear the kazee’s signa¬ 
ture. That of the respectable witnesses named in the bond, not one 
is alive. That one witness deposes that Musst. Wahida, giving the 
deed of sale from behind a purd.a, acknowledged with an audible 
voice that she had received the money. That ,this fact is enough 
to stamp'the whole story as a falsehood; for what lady of rank womd 
be lieard to speak in a loud voice before strange men ? Besides 
this, another witness states that the deed of sale was made over by 
Musst. Wahida, and the money paid to her in sight of all the wit¬ 
nesses. Under these circumstances, the right of the plaintiff is not 
proved. I'hat although the deed of mortgage filed by Musst. Tilko, 
is open to the same objections as the deed of sale, in its not having 
been registered or signed by the kazee, that document is fully 
proved and Musst. Tilko is in possession in virtue of it. The 
moonsiff accordingly dismisses the suit. 
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III appeal, it is urged tliat the defendants admit tlie plaintiff ’s 
right. That although the transaction is fictitious, the mortgajfc bond 
even acknowledges this. That the duplicity of Ahmud Alice is 
fully proved by the roobukareo of the additional judge, dated the 
27til of May 1843. Tliat if appellant was now in league with Ahmud 
Alice, in the way it is contended, his name would have been enter¬ 
ed in the same way, as malik of her other estates. That as to what 
the moonsiff states about no claim liaving been preferred by the ap¬ 
pellant, that is very true, but he should have recollected that the 
appellant had urged that the transaction was not known to her, how 
therefore could she have objected to it? 

Judgment. 

It apjiears to me that the sudder amcen has very needlessly 
thrown away a great deal of argument, for the purpose of,proving 
Avhat is of no conse(|uence hi this case, that the deed of sale pro¬ 
duced bj^ the appellant (plaintiff) is not genuine. All enquiry or 
remark on this head was needless, as, the appellant’s right and recent 
possession being admitted by all parties, it matters nothing on what 
particular title she claims to hold. But here, lest my views should 
be misunderstood, and it shoulcLbe thought that I coincided in con¬ 
demning the deed, I feel it but just to the appellant to state that I 
by no means tliink the deed is open to the objections raised against 
it. When all jiartics agree that tlie appellant was in possession at 
the time of settlement in 1840, and it is clear that her title is one 
originating in herselfj and not obtained by inheritance, there is no¬ 
thing to discredit, but every thing in favor of what appellant alleges, 
that she acquired it by purchase. And then, of course, some deed 
was drawn out, why may not the deed produced be that very deed ? 
For my part, I see no reason Avliatevcr to doubt cither its identity or 
validity. But this, tlie peculiar title, is not the point at issue in 
this case. The suit is to recover the proprietary right, and to obtain 
the registration of the appellant’s naiqe as a proprietor, of a third of 
the whole of mouzah Inaetpoor Dhunsingrah. Now 1 have observ¬ 
ed that all parties allow that the appellant was in possession till 
1840, when a new settlement IiaA’ing to bo made on the resumption 
of the estate, the ajipcllant’s husband got his name recorded as the 
proprietor of the said portion, and immediately gave a mortgage of 
it, on a conditionaf sale to Nunhoo Saljo, tlie late hqsbaMd of the 
first defendant. The appellant now sues to recover her right, allegftig 
tluit she was not aware that her husband had acted such a treacher¬ 
ous part, and ho too admits that it w as by an error that his name 
was recorded as a proprietor. Whether the appellant did, or did 
not know of the settlement, or Avhether she w'as or Avas not a party 
to the mortgage, or whether she and her husband have now collud¬ 
ed for ends of their OAvn, in denying the appellant’s connection 
with that transaction, are questions distinct from the present issue, 
and cannot affect the claim of proprietary right. Under these cir- 
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cumsta,nces, it is my opinion that the appellant is entitled to be 
acknowledged as the proprietor of a third of mouzah Inaetpoor 
Dhunsingrah, and to have Ijer name recorded as such in the collec¬ 
tor’s register of mutations, to the exclusion of,that of her husband; 
and to this extent I decree her claim, in reversal of the orders of 
the lower court. As to wasilaut, the plaintiff must sue separate! v for 
that, as her right to it depends upon tlie question whether she had 
or liad not any connection with the mortgage transaction, the merits 
of which, or the rights of parties concerned in wdiich, nothing con¬ 
tained in this decree is to l)e considered as affecting. As to costs I 
award every fraction, both df appellant and respondents, exclusively 
against Ahmud Allee, wdio, whether he has colluded wdth the ap¬ 
pellant, or with the respondents, is equally guilty, and it is owing to 
his double conduct that the parties have, been brought into this suit. 


The 2nd January 1850. 

No. 24 of 1848. 

Appeal against the decision of Spud Tiifuscul Hossein Khan, Sudder 
Ameen of Oya, dated the 30/A June 1848. 

Ram Lai and Norofiin Roy, ijaradars, (Defendants,) Appellants in 
the suit of Jugjeewun Lai, (Plaintiff,) Respondent, 

I'ersus 

The Appellants and Kalee Churn, Choonnee Lai, Choa Lai, and 

Mewa Lai, Defendants. 

This suit was instituted on the 10th of April 1847, to annul the 
farm and to recover the deed of lease of an 8 anna share of mouzah 
Surdeea Kullan, pergunnah Kbottombeh. Suit valued at 751 rupees. 

The plaintiff' states that Kalee Churn, (Choonnee Lai, Choa Lai, 
and Mewa Lai, defendants, sold to him 8 annas of the vallage of 
Surdeea Kullan, and 27 beegahs of land in the village of Surdeea 
Khoord, and that he, plaintiff, gave a farm of the same to Durriao 
Sing, from 1252 to 1256 F. That on Durriao Sing falling into 
arrears, the plaintiff realized them by process of attachment, on 
which Ncrotun Roy, through his son, Ram Lai, brought an ac,tion in 
the moonsiff’s court of Aurungabad, to reverse the said attachment, 
on fhe plea that he held the said property in both villages in farm 
on a considerable advance, Kalee Churn and the other defendants 
admitting what Nerotun Roy stated, paid into the moonsiff’s court 
the amount of his advance; but Nerotun Roy refused to receive 
the money, or to vacate the farm, or to restore the deed of lease. 
On which the moonsiff dismissed his suit to reverse the attachment, 
but on appeal that order was upset, and the attachment was thereby 
cancelled. Nerotun Roy then set up his uncle, Oochhahul Ram, as 
Jiis under-farmer, and attached the khureef crops of the villages 
in question for alleged arrears of rent, whereupon the plaintiff 
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brought a suit under Regulation V. of 1812, to contest the attach¬ 
ment, which the deputy collector reversed. The plaintiff is therefore 
in possession. Ncrotun Roy has no title to the farm as his advance 
is in deposit. This suit is therefore brought to compel the said 
Nerotun to receive tlie money, vacate the farm, and restore the title 
deeds. 

Ram Lai, defendant, replies that he is the farmer of the property 
i?i disjmtc which is still in his possession, and he cannot be ousted 
until his lease expires. That in the cases mentioned, it will be seen 
that in one case, when the plaintiff made the distraint, it was revers¬ 
ed, and as regards the attachment made by tiie defendant against 
Oochhahul Ram, the defendant has made a regular suit before the 
inoonsiff of Aurungabad to contest the deputy collector’s award, 
which is still pending. Nerotun Roy has nothing to do .with the 
farm held by the defendant.* 

.NcroJ;un Roy replies that he has no interest in the matter at 
issue. * 

The sudder ameen is of opinion that, by the conditions of the deed 
of lease, the defendant. Ram Lai, is bound to restore the farm on 
payment of the peshgee, but he js entitled to the profits of the farm 
from the be*»iunin<T to the end of the lease. The sudder ameen 

in 

therefore decrees the case in favor of the plaintiff, provided that 
within two months he pays into court the principal of the advance, 
and interest thereon at 12 per cent, per annum from the date of 
the decree to tlie end of tho lease. The costs he awards against the 
parties respectively. 

Ram Lai, the defendant, urges, in appeal, that the sudder ameen 
lias not rightly understood the terms of the lease, and that the de¬ 
fendant is not sufficiently compensated for the loss of the profits of 
the farm by 12 ])er cent, interest on the amount of his advance, 
out of which the Government revenue has also been deducted 

JUDGMEN^’. 

The terms of tho deed of lease are quite clear and distinct, that 
an option rests with the proprietors of annulling the hum at any 
time they may wish to do so within the term mentioned in the lease, 
by the ixqiayment (>,f the peshgee and the yearly profits for the whole 
period, tnimts tho Government revennij. The exceptictn taken 
against the decision by the appellant, on the ground that 12 jJer 
cent, per annum on the amount of his advance does not repay him 
for the loss of the profits of the farm, is illogical and futile, as, to 
award him more than this, would be to give him a higher rate of 
interest than the law allows. The judgment of the sudder ameen is, 
therefore, perfectly correct, except in the matter of costs, which 
ought, in conformity to the usual practice of the courts, to have been 
given against the appellant. I uphold the order of the lower court 
with this alteration, the appeal being dismissed with costs. 
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The 2nd January 1850. 

I 

No. 25 of 1848. 

Appeal against the decision of Sgud Tufussiil Hossein Khan, Sadder Ameen 
of Gya, dated the 30^/i June 1Q48. 

Ram Lai and Nerotiin Roy, ijaradars, Appellants, in the suit of 
Jugjeewun Lai, (Plaintiff],) Respondent, 
versus 

The Appellants, and Kalce Churn, Choonnee Lai, Choa Lai, and 

Mewa Lai, Defendants. 

This suit was instituted on the 26th May 1847, to annul the farm, 
and to recover tlie deed of lease, of 27 beegahs of land, in mouzah 
Surdeea Khoord, pergunnah Kootoombeh. Suit valued *at 124 
ruj)ees. . 

This suit is between the same parties ^ as in tlic foregoing case. 
The matter in dispute is tliere detailed, and tlie pleadings .being-in 
all particulars the same, it is sufficient to refer to the judgment 
therein passed. The appeal is accordingly dismissed, with costs, the 
decision of the lower court being n])held, except in the matter of 
costs, which I award against the appellants. 

The 2nd January 1850. 

No. 27 of 1848. 

Appeal against the decision of Syud Tufuzzul Hossein Khan, Sadder Ameen 
of Gya, dated the ^Oth June 1848. 

Jugjeewun Lai, (Plaintiff,) Appellant, 
versus 

Ram Lai, Ncrotun Roy, Kalec Cliiirn, Choonnee Lai, Choa Lai, and 
Mewa Lai, (Defendants,) Respondents. 

This is an appeal against the sudder ameen’s awarej of costs in 
the suit No. 24, this day dj.sposed of. The decision of the lower 
court having in that respetit been reversed, I have only to declare 
that this appeal be decreed, with costs. 

The 2nd January 1850. 

No.^ 28 of 1848. 

Appeal against the decision of Syud Tufuzzal Hossein Khan, Sudder Ameen 
' Ciya, dated the‘iOth Jane 1848, 

Jugjeewun Lai, (Plaintiff^) Appellant, 
versus 

Ramlal, Nerotun Roy, Kalec Churn, Choonnee Lai, Choa Tail, and 
Mewa Lai, (Defendants,) Respondents. 

This is an appeal against the sudder ameen’s award of costs in the 
suit No. 25, this day disposed of. The decision of the lower court 
having in that respect been reversed, I have only to declare that this 
appeal be decreed, with costs. 
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The 2nd January 1850. • 

No. 26 of 1848. 

Ajtpcal ayainst the. decision of Sxjud Tufuzzvl Hossein Khan, Sudder 
Ameen Sf Gya, dated the 30th June 1848. 

Ramlal, (Plaintiff,) Appellant, 
versus 

Jugjeewun Lai, (Defendant,) Respondent. 

This suit was instituted on the 4th May 1847, to reverse an or¬ 
der of the deputy collector of Behar, dated the 6th of March 1847. 

The plaintitf states that he is the farmer of 27 beegahs of land in 
mouzah Surdeea Khoord, and that as such he attached the property 
of Oocldiahul Roy, his under-farmer, for arrears. That attachment 
was annulled in the suit uiK^pr Regulation V. of 1812, instituted by 
Jugjeewun Lai. This suit is therefore brought to reverse the or¬ 
der w,hiL*h set aside the attachment. 

The defendant replies that he bought the proprietary right of the 
lands in question, and, according to the conditions of the lease granted 
by the former owners to the plaintiff, he deposited the amount of 
advance which the plaintiff had‘given for the farm, and took posses¬ 
sion of I he property, on w'hich representation, the attachment was 
set aside by the deputy collector. 

The sudder ameen observes that the defendant has obtained a 
decree'for the lands involved in this suit in another case, (No. 25,) 
and from the pa])ors he appeared to be in possession, the attachment 
w’as therefore illegal, and this suit, which is brought to set aside 
the order w hich pronounced it so, must bo dismissed. 

In a[)peal, the plaintiff refers to the grounds of his appeal in cases 
24 and 25 of 1848. 

Judgment. 

I sec no grounds for disturbing the decision of the lower court, 
which is hereby affirmed, and this appeal dismissed, with costs. 

_ • 

The 4Tn January 1850. 

No. 133 of 1848. 

Appeal against the decision of Stjud Mahommed Furreedooddeen, former 
Moonstff of Aiirungabad, dated the 2\st June 1848. 

Maha Rajah llctnuraen Singh and Malfa Ranee Indilrjeet Koqpr, 
Appellants in the suit of Lalnath Patuck, Bhownath Patuck 
aiul Musst. Bheckun Kooer, wife of Bislmath Patuck, (Plaintiffs,) 
Respondents, 

versus 

Appellants and Girdharec Patuck, Defendants, first Claimants, 
Tilluckdharee Patuck, Rainsunker Patuck, and Gumbheer Patuck, 
second Claimant, Shunker Patuck, son of Lekhraj Patuck. 

This suit was instituted on the 12th February 1848, to recover 
possession of 6 beegahs of lakhiraj lands in the village of Bahadoor- 
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poor, and mesne profits of the same from 1250 to 1254 F. Suit laid 
at 138 rupees. 

The plaint sets forth that the fonner zemindars of the village 
in question granted to Sonemun Patuck and*Atma Patuck jointly, 
10 beegahs of rent-free land; and to Sonemun Patuck, the same 
parties gave 51 beegahs more. Seventeen years ago the plaintiffs 
purchased from Girdharee Patuck’s father, one of the heirs of 
Sonemun Patuck, 6 beegahs out of the 10 granted to him, and Atma 
Patuck jointly, and up to the end of 1249 F., the plalntifts remained 
in quiet possession, but in 1250 F., inaha rajah Hetnuraen dispos¬ 
sessed them. TIence this suit for possession and wasilaut. 

Girdharee Patuck, defendant, and heir of Sonemun Patuck, ad¬ 
mits the sale by liis father of the land in question, and otherwise 
supports the plaintiff’s statement. 

JVfaha rajah Hetnuraen Singh and maha ranee Tndurjeet Koocr, 
defendants, reply, that the land claimed is not lakhiraj, but part of 
defendants’ zemindaree, and has always paid rent. 

The first and second claimants support the plaintiff’s statement, 
and allege that they too held certain portions of the lakhiraj land 
describetl by the plaintiff, from which they have been dispossessed, 
but they have not the means to prosecute their claims. 

The moonsiff decrees the suit in plaiiitift’s favor, observing that 
from a copy of a lakhiraj register, obtained from the collector’s 
office, 61 beegahs of land in Ifahadoorpoor, appears recorded as 
lakhiraj in the names of Sonemun Patuck and Atma Patuck, and 
as Girdharee Patuck admits the sale, it is vain for the other defen¬ 
dants to dispute the claim. 

Maha rajah Hetnuraen and maha ranee Tndurjeet Koocr appeal, 
urging that, by the Circular Order of the 8th October 1844, the 
moonsift was not competent to entertain such an action. 

Judgment. 

•» 

The validity of the alleged lakhiraj tenure being the point at 
issue, the moonsiff was decidedly incompetent to decide the ques¬ 
tion. Ilis order is therefore annulled, and the case remanded in 
order that ho may refer to the judge for instrnctious as to what 
tribunal he is to transmit the case. The value of the stamp for the 
appeal will he refunded in the usual manner’. 
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The 4th January 1850. 

No. 134 of 1848. 

Appeal against the decision of Syud Mahommed Furreedooddeen, former 
Moonsiff of Aurungahad, dated the 2,\st June 1848 . 

Miiha Rajah Hctnuraen Singh and Indurjeet Kooer, Appellants, in 
the suit of Lalnath Patuck, Bhownath Patuck and Musst. Bheekun 
Kooer, wife of Bishnath Patuck, (Plaintiffs,) Respondents, 

versus 

The Appellants and Nirban Patuck, (Defendants,) Appellants. 

This is a suit instituted on the same date and similar to the preced¬ 
ing, th^ plaintiffs claiming possession as purchasers of another 6 bee- 
gahs from Nirban Patuck, ajiother of the heirs of Sonemun* Patuck. 
The pleadings being the iamc, the issue the same, and the order of 
the lowfir court the same, I remand the case on the ground and for the 
purpose recorded in my judgment in the case No. 133 of 1848, just 
disposed of. The value of the stamp for the appeal will be refund¬ 
ed in the usual maimer. 

The 5Tn January 1850. 

No. 115 of 1848. 

Appeal against the decision of Sheikh Kasim Alice, former Additional 
Moonsiff of Gya, dated the 1 \th May 1818 . 

Musst. Mungro, wife of Sheikh Rujjub, Appellant, in the suit of 
Jaroo and Beharce, sons and heirs of Kalloo Sahoo, (Plaintiffs,) 

Respondents, 

vei'siis 

The Appellants and Musst. Mirricheea, wife of Peerbux, 

Defendants. 

• 

This suit -was instituted on the 8th July 1847, to recover rupees 
51-3-3, principal and interest of a bond, dated 11th Pous Sumbut 
1893. 

The plaintiffs state that their father, Kalloo Sahoo, lent Sheikh 
Rujjub suid Peerbux, Sicca rupees 24, receiving from them a joint 
bond for the amount of the above dafe. , The debt not having been 
liquidated in Kalloo Sahoo’s lifetime, the plaintiffs, his heirs, bilno- 
this suit against the heirs of the said Sheikh Rujjub and Peerbu:^ 
but Musst. Mirricheea, the widow of Peerbux, is only sued for 
form’s sake, as she was separated from her husband, and was living 
apart from him for some time before his death. 

Musst Mirricheea denies the debt, and pleads that she is not 
liable for her late husband’s debts, as slie inherited no property from 
him. She adds that Peerbux died on a journey, and that Sheikh 
Rujjub has been in Calcutta for fifteen years past, having only 
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once visited liis liome during that period, that they should therefore 
luive jointly contracted a debt is very improbable. 

Sheikh Rujjuh, defendant, gives a similar answer. 

The moonsiff, considering the evidence gpod on the part of the 
plaintiffs, decreed the case in their favor, exempting Mirricheea, and 
making Sheikh Rujjuh alone rcsj)onsibIc. 

Musst. Mungro, widow of Sheikh Rujjuh, appeals against this 
decision, impugning the justice of the decree, and objecting to the 
release of Musst. Mirricheca. 

Judgment. 

The debt is proved, and the defendants’ witnesses even establish 
k, inasmuch as it is stated by them that the debt was likely to have 
been compromised by Eedoo, Sheikh Rnjjub’s son, hut one t^oodhoo 
interfered and broke off the matter. Musst. Mirricheea has, how¬ 
ever, been exempted on insufficient grouitds; if she claim a release, 
she should give proof of her non-liability, f therefore reverse the 
order of the lower court with respect to her exemption, and remand 
the case, directing that evidence may be taken on this point, when 
the court Avill again decide wdicther Musst. Mirricheea is entitled 
to her I’clcase or not, and will pass its orders accordingly. The 
value of the stamp for the appeal will be refunded in the usual 
manner. 


The 7tii January 1850. 

No. 148 of 1848. 

Appeal against the decision of Sheikh Kasim Alice, former Additional 
Moonsiff of Ggu, dated the 28th dime 1818 . 

Pershad Sing, Appellant, in the suit of Goordyal Sing, (Plaintiff,) 

Respondent, 

versus 

The Appellant arid Byjnath Sahac, Defendants. 

This suit was instituted on the 3rd January 1848, to recover 
Company’s rupees 44-14-0, principal and interest of arrears of rent, 
payable in cash and kind, on account of the village of Neoree 
Seelounjah, pergunnah Sunnout. 

The plaititiff says that he held the farm of the said village from 
1249 to 1253 F., jointly wdth Ilecn Sing; that according to a luggect, 
or account of assessment, the sum of rupees 73-11-9 is duo to thorn 
from the defendant as arrears of rent, wdiich he will not pay. The 
plaintiff, therefore, sues for his share of the same with interest. 

Pershad Sing, defendant, replies that up to 1251 F. he paid all 
his rents, except 12 rupees; that the rubbee crop of that year having 
been cut and carried off’ by force by the plaintiff, the defendant in 
consequence threw up his lands in the beginning of 1252 F., and the 
plaintiff put Byjnath Sing and’others into them. In 1253 F., the 
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plaintiff reinstated tlie defendant in liis former lands, and the rent 
of that year, including the 12 rupees balance, was 47-8-6, whfch sum 
lie lias more than paid, having given to the plaintiff 17-2-0, to Khu- 
ruck Sing, as per plain|iff'’s order, 3-10-0, and to the zemindar’s umlah, 
as per order, 39-0-0. The defendant has nothing to say to Byjhatli. 

Byjnath Sing makes no reply. 

The moonsiff decrees the suit in favor of the plaintiff, observing 
that the claim was established, and that the defendant had given no 
proof of his asserted payments. 

Judgment. 

Had I been satisfied that the claim was established, I should not 
have interfered with the above decision, as the (defendant) appellant 
had ample time and sufficient means too, if his statement is to be 
itreditcd, to refute it. But tliere has not been a sufficient investiga¬ 
tion in this case. The acOmnt filed is but for one year, whereas the 
balane<^clnimed is the accumulation of arrears from 1249 F. The 
luggeet on which the claim is based, gives no detail of these arrears. 
Again, the putwarec, in his examination, deposes that the defendant 
was in possession of his lands in 1252 F.; but by the paper or written 
authority to re-enter on his land’s, filed by the defendant and admit¬ 
ted by the putwarec to be his writing, it appears that the defendant 
was not in possession in that year. This is contradictory and re¬ 
quires explanation, and the general village accounts kept by the 
jHitwaree ought to be called for and examined, as well to see that the 
arrears of 1252 F., have not been inqu’operly debited to the defen¬ 
dant, as that the detail of arrears may be ascertained and the result 
compared with the balance brought forward in the luggeet I decree 
the appeal and remand the case for rc-investigation and decision with 
reference to these remarks. The value of the stamp for the appeal 
will be refunded to the appellant in the usual manner. 

The 7tii January 1850. 

No. 158 of 1848. 

Jppea! against the decision of Sheikh Kasim Allee, former Additional 
Moonsiff of Gga, dated the 6th March 1848. 

i4ot)]Jee and Bam Chunder, (Hefeaidants,) Appqjlants, 

versus 

Jokhoo, (Plaintiff,) Respondent 

This suit was instituted on the 17th September 1847, to recover 
a silver armlet or the value of it Suit laid at 10 rupees. 

Tlie plaintiif states that he pawned with the defendants two silver 
armlets, receiving from them a loan of 9 rupees, which he duly re¬ 
paid, but the defendants would only return one armlet The plain¬ 
tiff therefore sues for the one unlawfuHv detained, or for the value 
of it 
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The defendants admit having received the two armlets, but plead 
that they were both given back, when the plaintiff repaid the loan. 

TJie moonsift’ decrees the claim, observing that the defendants 
admit receiving the two armlets, and though granted time, had 
given no proof of what they advanced. 

Tlie defendants appeal, stating tliat one of them was ill and the 
other away on a visit when tlie moonsiff called for tlieir witnesses. 

Judgment. 

The appellants are deserving of no indulgence. They took four 
full months to re})ty to the plaint, and afterwards allowed six weeks 
to elapse without taking any steps to refute the claim. The decree 
of the lower court is conlirmed, and this appeal dismissed, with costs. 

The Txn Januauy 18 o 0 . 

No. 160 of 1848. 

Appeal against the decision of Sheikh Kasim Alice, former Additional 
Moonsijf of Cya, dated the 271h July 1818. 

Tooree Saho, for self .and as heir of Boodhoo Saho, deceased, 

(Plaintitf,) Appelhuit, 
rersus 

Sheikh Simiuib, (Defendant,) Respondent. 

This suit was instituted on the 4th February 1848, to recover 
Company’s rupees af-14-5, principal and interest of a bond, dated 
the 1st of Maug Surnbut 1808. 

The plaintiff states that the defendant borrowed of him and his 
brother, Boodhoo Saho, the sura of 50 Sicca rupees .and gave a bond 
for the same, lie paid altogetlier 21-11-0, of which (» rupi*es arc 
acknowledged on the back of the bond; and as he refuses to pay the 
balance of the debt, the plaintiff, for himself and as heir of IJoodlioo 
Saho, brings this action to co^jpel him. 

The defendant admits the bond, but pleads that on various occ.a- 
sions he paid to the plaintiff and his brother, through himself “«ud 
through certain other parties, the sum of rupees 56-.'i-3, of wliicli ho 
holds receipts for rupees 18-8-0, and the plaintiff acknowledges 
rupees 21, annas 11, more. 

The moonsiff observes, tliat tlie plaintiff admits payments to 
tilt amount of 18-8-0, but he gives credit for only 6 ru]>ees on the 
bond|r*which is extraordinary; and as the defendant’s witnesses prove 
paymeftts on liis part to the extent stated by the defendant, the 
plaintiff is entitled to notliing more than what remains due on the 
bond, minus those payments. Tlie moonsiff accordingly draws up 
an account and decrees to the plaintiff the sum of rupees 0*3-0. 

Judgment. 

I agree with the moonsiff, and tliink that, if the plaintiff neglected 
to credit the defendant with sums lie acknowledges to have received. 
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there is no reliance to be placed on his statement. And as the de¬ 
fendant has proved his payments, and the sum awarded by the’ inoon- 
silf is all that the jdaintilf seems entitled to, I uphold the decree, 
and dismiss this appeg.1, with costs. 


The 10th January 1850, 

No. 130 of 1848. 

Appeal against the decision of MouJcec Mahomed Ahdool Luteef former 
Acting Moonsiff of Jehanabad, dated the \7th of June 18-48. 

Khadim Hosscin, (Plaintiff,) Appellant, 

, versus 

Metiir Singh and Irsliad-Allee, (Defendants,) Respondents. 

Til Jesuit was instituted on the 29th December 1847, to recover 
rnpee.s 197-3-7, principal and interest of a bond, dated ^h Au'flmn 
1254 F. 

The plaintiff states that the defendants, who are farmers of the 
village .ladoli Lukhun Summah,*borrowed of him rupees 175-11-0, 
free of interest, with vhieh to pay their rents; that they gave a 
joint bond for the same, dated as above, in wJiich it was stipulated 
that the money should be repaid by the full moon of Pous 1254 F.; 
but to the present time they have paid nothing, hence this suit. 

Metur Singh defendant denies receiving the loan or giving the 
bond, and pleads that he got the farm of the village in question, in 
1253 F., and in 1254 F. he took the second defendant, Irshad Alice, 
as his partner, and gave the farm in management to him ; that the 
collections from the village were mot'c than enough to meet the 
rents, but notwithstanding this, the said Irshad Alice withheld them 
and prepared a fictitious ^)ond in the name of the plaintiff, for the 
amount of rupees 175-11-0, to which'he attached the signatures of 
both defendants; that even this sum wds afterwards repaid out of 
the proceeds of the estate, as would be seen by tlie putwaree s 
papers. 

Irshad Alice defendant admits the bond in the Joint names of him¬ 
self and Motor Singh, but pleads that i;he latter ousted him from all 
participation in the farm, taking to himself the whole of the proceeds, 
so that he is alone answerable for the amount of the bond. 

The moonsiff dismissed the suit, on the groiuid that one witness 
on the part of the plaintiff, and all tJiose on the defendants’ side, de¬ 
posed tliat the interest agreed upoi\w’.as rupees 2 per cent per men¬ 
sem, which being usurious, and in violation of Regulation XV. of 
1793, he dismissed the suit 

In appeal, it is pleaded by the plaintiff that there was no such 
condition as regards interest in the bond, and that therefore there 
was no ground for dismissing his suit 
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Judgment. 

• 

Having carefully penisod the pleadings and evidence in this case, 
I am clearly of opinion that this is a fictitious suit, inasmuch as 
Irshad Alice was the real lender of the inonevj for which a bond was 
given in the plaintift’s name: on tliis ground therefore the case ought, 
under the Circular Order of the Sudder, of the 29th of June 1809, 
to have been nonsuited. 

Ordered, 

That the appeal he dismissed with costs, and the original case of the 
appellant be nonsuited. 

The llTii January 1850. 

No. 102 of 1848. 

Appeal against the decision of Moidcee, Mahomed Ahdool Lnteef, 
former Moonsiff of Jehanabad, dated theiithof Mag 

Shew Sahae, Shew Ilurut, and .riioomuk, (Deibndants,) Appellants, 
in the suit of 3Ir. Solano, (Plaintiff,) Kespondent, 

rersvs 

• 

TJie Appellants and Shunkur, Defendants. 

Tnis suit was instituted on the 14th January 1848, to recover 
rupees 104-18-9, amount of damage done to the crops of the plain¬ 
tiff’s farm by the grazing of the defendants’ cattle. 

The plaintiff states that he is the farmer of the village of i\raiu- 
porah; tJiat on the nights of the 14th October and 17th November 
1847, the defendants let loose their cattle on the cultivation, and so 
utterly destroyed the crops of 55 beegahs, tliat the land was after¬ 
wards measured in order td estimate the loss, wliich being done by 
the putwaree, the defendants agreed to pay it. As they now n'fu'io 
to do so, this suit is brought to ol)ligo them, the damage laid in the 
plaint being the malik's share? of the less sustained. 

TJie defendants deny tlft^ claim, and plead that they never agreed 
to pay the alleged loss. Tlie fact is, that sc.veral (piarrels have 
taken place between the plaintiff and the defendants, as they can 
show by decisions of different courts, and that this suit has been got 
up in spite. , 

^Tlie moonsiff decrees the claim, on tlie cvidenco of tlie {)hiintifrs 
witnesses, and on the ground of a re{)art of a local ameon. 

Tlie appellants urge tljat the witnesses of the plaintiff were all 
his servants, that the ameen’s repirt is partial, and tliat they were 
not present at his investigation. They also object to the amoimt of 
damages as excessive. 

Judgment. 

Had the crops been so utterly destroyed, the plaintiff w ould, I think, 
have gone sooner into court, and have petitioned for a local enquiry 
when the degree of loss could have been ascertained by the iiispec- 
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tion of the moon si ff liimself, or by an officer of his court. The 
delay therefore is a bad feature in the plaintiff’s case, and indicates, 
1 tliink, that the crops were not so utterly destroyed, as they are 
represented to be. And indeed it is not likely that they were so 
completely destroyed; for it is customary for the ryuts to watch their 
crops, and they would hardly suffer a herd of cattle to be let loose 
upon tlieir lands, till they had utterly devoured the produce. On 
looking, moreover, at the putwaree’s estiniate of the damage, the 
produce is much greater than any ordinary land could yield, on 
those grounds, the damage sued for and decreed appears to me 
excessive, and I think the respondent will be amply paid by a decree 
in his favor for 40 rnpees and his costs in full. 

' Ordered, 

That the decree of the lo\vcr‘court be amended accordingly, and that 
the aj)|^llunt pay the costs of this appeal. 

The 14tii January 1850. 

No. 153 of 1848. 

ApjiPul ayainst the decision of ^^yud Ttf/nc^n! Ilossein, MooHsijff" of 

dated the 7th of July IH18. 

Sheikh llaroollah, (Defendant,) Appellant, 

versus 

IMusst, Nuscerun, (Plaintiff,) Respondent. 

'fins suit was instituted on the 3rd June 1847, to recover rupees 
71-14-3, the realized amount, with ijiterest, of costs of a suit. 

The ])hiint sets forth that iSIusst. Muhboohoon Nissa and others, 
de]>o.slted on the lOth June 1843, in .the judge's court, the sum of 
rupees GO-4, the amount of a decree due to the plaintiff; the defen- 
ilant, liaroollah, having fprged a vakulutnamah, purporting to have 
been signed by the plaintiff through^ one Asgur Alice, a creature 
of the ilefendants, and (djtaining the auljienticity of the Gya cazee, 
drew out the money on the 31st July 1843. The plaintiff discover¬ 
ed tlie fraud soon after through her son, Oomyd Alice, whom she sent 
tt) take out the momw. The jdaintiff j)leads further, in jnoof of the 
forgery, liiat the vakulutnamah was not sealed with her seal, which 
is always uscti in documents recpiiriifg Ijer signature; that as her 
son, Oomyd Alice, kuons how to write, it is not to be.su})j)osed that 
she would have had recourse to Asgur Alice to sign for her; and 
that as she lives in the IJehar cazee's jurisdiction, it is not likely 
that any deed of her's should be taken to any other cazee to bo 
authenticated. 

The defendant admits that be drew out the money, but asserts 
that the same was remitted by him to the jilaintiff through Asgur 
y\llee, her servant, and a man of his own by name, Bhoodoo, and 
the receipt of it was acknowledged by Oomyd Alice, plaintitPs son, 
in a letter to the ilefciulant’s address. 
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TJio^noonsiff remarks tliat the defendant admits drawing out the 
money, and meets the objection of the vakulutnamah not being 
sealed, by the assertion that several vakulutnamahs have been given 
by the plaintiff without being sealed by her. 3ut he gives no proof 
on tliis head, nor can he indicate any particular instance. Moreover, 
he did not name Asgur Alice as a witness at all, and stated tliat 
Bhoodoo, whom he did name, had been bought over by the plaintiff*, 
and as to tlic evidence of his other witnesses they were not to be 
trusted. The moonsiff observes further, that the letters produced by 
the defeinlant in proof of the payment were not dated, nor did it 
appear on what occasion and for what object they were written. 
On these grounds the moonsiff decrees the claim. 

In appeal, it is urged that the defendant pleaded that the letter 
produced by him in proof of payment of the money claimed was 
written by Oomyd Allee, therefore to /iecrce the claim without 
taking his evidence was both impi’ojier and unjust; that !«»to the 
argument that the defendant ought to have named Asgur Allee as his 
witness, he, defendant, is the best judge how far his case W'ould he 
beuefitted hy his evidence; but as Asgur Alice was in the plaintiff’s 
service, why did not she produce him to disprove the alleged 
payment? 

Judgment. 

The investigation w'as wdthout doubt incomplete without the evi¬ 
dence of Oomyd Allee, and the decision therefore cannot stand. But 
there are grounds, I think, sufficient to reject the claim altogetlicr 
without further delay or enquiry. In the first }dace, the delay in 
liringiug the suit is unaccouiitahle <and throws a strong suspicion on 
the trutli of the case. The plaintiff has hy implication told two 
deliberate lies, and a third may 1 think be imputed to her. Slie 
objects to the vukulutnamuli, througli means of which the money 
was drawn, not being sealei^, stating that it was her custom to put 
her seal on all documents Ik which she was concernofl. Now J find 
that in the original case, in which the plaintiff obtained the costs 
now alleged to have been swindled hy the defendant, the \akulut- 
nainali of tlie plaintiff bears no seal. This is one lie. Again, she 
objects to the vakulutnamah on tiie ground that it was not autheji- 
ticaled by the Behur caz^L'e.' TJie vakulutnainali in the original 
ca#e abo\ e referred to was also authenticut<.*d by the Crya cazee, as 
the alleged forged one w'as. TJiis is the second lie, I’he third lie, 
which might, I tliink, he easily proved ujRjn iier, is in stating that 
As'Mir Allee was a creature of the defen<lanf. Now the cirenm- 
stances of the case afford a strong prosunq)tit)n that Asgur Alice 
wa-, and is in tlie service of the plaintiff. A case that requires 
such unfair means for its su[jport, must be presumed to he a bad 
case, and unless the proofs on the same side were ample to counter¬ 
act tliis objectionable feature, the suit should be dismissed. Now the 
proof on the plaiulilf’s skle is confined to tlie admission of the 
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defendant that he received the money, and on this ground and the 
circumstantial facts detailed in the decision, the moonsift' gave judg¬ 
ment in the plaintiff’s favor. For those facts the moonsift’relied 
principally on the p^aintilF’s statement, which I have shewn to he 
misrepresented, so that the judgment has nothing to stand upon. 
The defendant, on the other hand, gave proof that the money drawn 
by him he duly remitted, and, under the circumstances, I believe 
him. I accordingly reverse the decision of the lower court, and 
decree the appeal, with costs against the respondent 

The 14Tn January 1850. 

No. 164 of 1848. 

Apjieal against the decision of Syitd Tufuzzul Ilossein, Moonsiff of 
Chja, d<ite*d the 'lAth of July 1818. 

Musst Wassun, (Plaintiff*,) Appellant, 

versus 

Sljeikh Ahmud Alice, (Defendant,) Respondent 

Objector, Maha Ranee Indei'jeet Kooer, wife of Maha Rajah 

llctnarain Singh. 

Tiit.*^ suit was instituted on the 26th Juno 1847, to set aside an 
award of the criminal authorities under Act IV. of 1840, dated the 
27tli October 1846, to amend Clauses 8 and 12, Section 12, 
of the roobakarec settlement of mouzah Shah Muhumudpoor, dated 
22nd October 1810, with respect to tlic use of the water of a tank 
belojiging to mouzah Rewarah, anti to stop a watercourse or drain 
from the said tank. Suit valuetl at rupees 150. 

J'he plaint sets forth that the estate of Rewarah belongs to the 
jdaintitf, and mouzah Shah Muhumudpoor, an adjoining village, 
is the property of the defendant. |ii Rewarah there is a tank, 
regarding which the defendant brougl^ a suit under Act IV. of 
1840, claiming a right to the use of the water by means of a drain 
leading to his village. The criminal authorities, on the strength of 
the settlement roobakarec of the village of Shah Muhumudpoor, 
decreed die claim in favor of the defendant, notwithstanding that 
the ])laintiff admitted, the witnessed pj'oved, and the siwvey map 
shewed, that the tank in iiuestion was in Rewarali. On these 
grounds the plaintilf sues to set asi<.le that award, adding that, on the 
6th September 1839, the magistrate referred Nuzur Alice Khan, the 
former pro]>rietor of Shah Muhumudpoor, to the civil court, when 
he preferred a similar claim in respect to this tank. No suit having 
been made by Nuzur Alice Khan, the interference of the criminal 
court and the proceedings of the settlement officer, are both unwar¬ 
rantable. That in the survey map there is no trace or sign of the 
alleged drain. 'Jhat at the time of settlement, the putwaree of 
Shah Muhumudpoor stated that there was no means of irrigation 
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by water from without tlic estate. That at the time of the settle¬ 
ment the plaintiff was not present, -when the deputy collector record¬ 
ed his remarks, that the lands of Shah Muhummlpoor were usually 
irrigated from the llewarah tank. And that, t|iough possibly, wlieu 
tlie two villages belonged to tlie same i)arty, he might have allowed 
the use of tlie water, now and then, to the Shah Muhuiniidpoor 
ryuts, that can confer no prescriptive right on the zemindar of that 
village, now that the estates have gone into different liands. 

^J’lie defendant replies, that the civil courts have no pow'cr to 
disturb a settlement which has been confirmed by Government; 
tliat since from immemorial usage his lands have been irrigated 
from the tank in llewarah, that custom cannot now be revoked; 


that as to the order passed in the suit of Nuzur Alice Khan by the 
criminal court, and his not instituting a civil suit, the plaintiff 
cannot draw from it any argument in his OAvn favor, as Nuzur 
Alice Khan being the nialik, and not the lakhirajdar, had no i^iecta- 
tion of being allowed to settle for the mehal, and so took no trouble 
about it; that the putwaree’s evidence on which the plaintiff has 
relied, was collusive; and as to the survey map not shewing the 
drain, the same was the case in c^'cry estate, the object of the maps 
being to define the boundaries, and not to particularize the internal 
economy of estates. 

The defendant contends, on these grounds, that the settlement 
made with him, by which the right of the use of the water of the 
llewarah tank, by means of the said drain, was confirmed to him, 
should be upheld in all its integrity. 

JMaha lianee Inderjeet Kooer, a tliird party, makes a representa¬ 
tion somewhat iiTclevant, to the effect that the estates of plaintiff 

and defendant deriv'e no benefit from anv water on her estate. 

«/ 


The moonsiff, who visited the scene of contention, observes that 


the two villages belonged to Kliajch Afuliumud Yar Khan, aiul that 
the lands of both villages were irrigated from tlui waters of the 
tank in question ; that he snw the drain leading from this tank into 
the village of Shah MuhumudjHmr, aiul that it was of old construc¬ 
tion; tliat since from tlicsc circumstances, and in virtiu; of the set¬ 
tlement made "with him, the defendant lias a right to use of the water. 


The moonsiff dismisses the jdaintiffs claim, and decrees that, in 
accordnnbe with establislied usage, the drain remain as it is, and 
tluit both parties participate in the water of tlie llewarah tank, for 


the irrigation of their respective estates. 


JUJXiMENT. 


The roobakarcc of settlement left the moonsilf no other course 
but that recorded in his ilecision, viz., ti> declare that the water 
of the llewarah tank should be joint property. After declaring 
before the parties my concurrence with this decision, I proposiwl to 
tin •m, with a view to prevent, as far as possible, future (lisputos, 
which the nature of tlie order was calculated to produce, that they 
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should agree to use the water on alternate days. To this the par¬ 
ties after a little demur agreed. I have therefore to record that the 
decree of the moonsilf be upheld with the addition and amendment 
agreed to by the parties. The appeal is, of course, dismissed, with 
costs. 


The Hth January 1850. 

No. 163 of 1848. 

Ajtppal against the decision of Syud Tufuzzul Hossein Khan, Moonsiff of 
Gya, dated the 2Ath of July 1818. 

Sheikh Ahmud Alice, (Defendant,) Appellant, 

versus 

Musst. Wassun, (Plaintiff,) Respondent. 

Tuts is a second appca'l from the moonsiff’s decision in the case 
detaik/i in No. 164. The party appealing is the defendant in that 
case, wlio objects to the order of the moonsiff in so far as it confers 
on the appellant only a right to the joint use of the water of the tank 
in (luestion, whereas he alone has, as he asserts, a right to it. 

JUDGJIENT. 

T agree with the moonsiff in thinking that the water of the tank 
shouhl, by the tiTins of the settlement, be looked upoTi as the joint 
property of the ap])oIhint and respondent. The appeal is according¬ 
ly dismissed, with costs. 


The 14x11 January 1850. 

No. 162 of 1848. 

Appeal against the decision of Syud Tufuzzul Hossein Khan, Moonsiff of 
Gya, dated the ‘l\ih of July 18'48. 

Sheikh Ahmud Alice, (Plp-intiff,) Appellant, 

versus • 

Musst. Wassun and others, (Defendants,) Respondents. 

Tuts is a third case between the parties concerned in the two 
foregoing suits. The plaintiff* herein sues to recover the sum of 
rupees 298-2-0. as damage alleged to have been sustained by him 
in his cultivation, by closing the watercourse from* the tanj; of 
Hewarah. 

The moonsiff thought that the object of the suit was merely as a 
set-off against the one instituted by Musst. W.assun; and as it w'as 
notorious that in 1254 F., the rains were abundant, and artificial ir¬ 
rigation was not needed, he discredited the fact of any loss having 
been sustained by the plaintiff' in tho manner alleged, and dismissed 
his claim. 

Judgment. 

In this I concur, and dismiss the appeal, with costs. 
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The 15tii January 1850. 

No. 121 of 1849. 

Appeal apninat the decision of Mouhee Spud Mahomed Furrecdoodeen, 
Moonsiff of Aurungahad, dated the athxf June 1818. 

KJioob Lai, (Plaintifl^) Appellant, 
versus 

Nund Lai, Jiigmohiin Lai, Juttadharee Lai, for themselves, and as 
heirs of Musst Hurbunsee Kooer, deceased, wife of Dhiirum Sahae, 
deceased, and Bri j Lai and Jygopal Lai, sons of, and Bodnatli and 
Bala, grandsons of Hurpurshad Das, deceased. 

This suit was instituted on the 17th January 1848, to recover 
rupees 41-2-3, principal and interest of a bond, dated the 14th Kartick 
1248 F. 

The plaintiff states that Nund Lai, Jugmf>hun Lai, Juttadharee Lai, 
Brij Lai and Hurpurshad Das executed on the date mentioned,'^ bond 
in his favor for rupees 22-8-9, being interest on account of some 
mortgage transaction; in which it was stipulated to pay the sai<l 
sum in cash by the full moon of Mau" 1248 F., or to deliver free of 
charge the value of the same in rice; but to the present day neither 
of the conditions have been fulfilled, hence this suit against the par¬ 
ties. Hurpurshad having died, his heirs are sued in liis place. 

The defendants did not appear. The inoonsifil’gave the plaintiff a 
decree for the principal of the bond, but allowed no interest. 

7'Jie plaintifi'appeals, urging his right to the interest. 

J UDGMENT. 

T quite agree with the moonsiff, anti accordingly dismiss this ap¬ 
peal, with costs. 


The loTii Janl'ary 1850. 

Nq. l68 of 1848. 

Appeal against the. decision of Sheikh Kassim Alice, former Additional 
Moonsiff of Gy a, dated the 27 th of July 1848. 

Nirmul, Appellant in the suit of Balkisheno Roy, and on his demise 
Tota Singh, Jehul Singh, Njirain Singh, Ootim Singh, Gyan Singh 
and Gujraj Singh, his sons and heirs, (Plaintiffs,) Respondents, 

versus 

The Ap|)€llant, Dnmrce Roy, Khceru Roy, Nurhur Roy, Rucheea 
Singh, sons of Suntookee Roy, deceased, Surruhjeet Singh and 
Tota Singh, sons of Bhookun Roy, deceased. Defendants. 

This suit was instituted on the 20th September 1847, to recover 
Company’s rupees 215-6, the principal and interest, due on an instal¬ 
ment bond, dated the 1st Assin 1243 P'. 

Tlje plaint sets forth that, on an adjustment of accounts between 
the parties, the sum of Sicca rupees 101, was the sura due to BaL 
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kislicno Roy from Nirmul, for which he, on the securities of Sunjookee 
Roy and Bhookun Roy, executed the bond in question, stipulating to 
pay the amount in specified instalments, the first of which was to 
commence from 1254 JT. Not being paid a fraction, the plaintiffs 
are compelled to sue him. 

Nirmul denies the claim in toto, and pleads that he never was in 
want of money, and never had such bad credit as to require the ser¬ 
vices of securities; that the suit is brought contrary to law after 
the lapse of twelve years, and the plaintiffs seek to establish it by 
evidence of their own relations and dependants. 


Diimrce Roy and Surrubjeet Singh reply and plead that Sim- 
tookee Roy, one of the securities named, died in Sawun 1242 F., 
])rior to the date of the bond, which proves it to be a forgery. 

Tlie moonsilf decreed the ejaim, observing that the same was fully 
established by the subscribing witnesses, and by the writer of the 
boml; ibat the defentlaiits were called upon for proof of the alleg¬ 
ed fact t>f Siintookee's death, prior to the date of the bond, but from 


the 22nd March 1848 up to the date of the final oriler they had ad- 
ducc<l no ]»roof at all. An<l being of opinion that no sufficient 
grounds have been shewn to interfere with the decision, I hereby 
<‘onlirm it, ivith costs against the appellant. 


The 15tii January 1850. 

No. 170on848. 

.ipppul against tho decision oj Sgnd Mahomed Allee Ashruff, Moonsiffof 
lieJiiir, datedthe3\st of Jufg 1818. 

Ilurii, for self, and as heir of Showiik,,(Defendant,) Appellant, 

versus 


Moona Lai, (Plaintiff,) Respondent. 


Tnis suit Avas instituted by the platutiff on tlie 10th February 
1848, to recoA or Company s rupees 19, principal and interest of a 
bond, dated tile 1st Kartick 1249 F., executed by the defendant and 
Jiis deceased brotlier, Sliewuk. 


Tlic deji'ndants diii not appear, and the moonsiff gaA e art exparte 
decree agaiiij^t them, on proof of the kIuo execution of the bond, 
and that tin? proper formalities had been bbserv'cd Avith respect tp 
the notice and tlie ishtoliar. 


lloril now appeals, but as he has not shown sulHcient grounds for 
Ills default in tlie first instance, 1 dismiss his appeal, Avith costs, and 
affirm tlie decision of the lower court. 
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, Tiik IGtii January 1850. 

No. 16G of 1848. 

Appeal against the decision of Spud Mahomed AUee Ashrvff, Moonsiff of 
liehaCf dated the 'loth of «/m/<^1848. 

Deenclyal Singh, Doolar Singh, Nowazcc Lai, Dhulcep Singh, Clmni- 
nmn Paiulay, Jubboo Hoy, Bcchu Moclec, llecra Singh, Ap])cllaiits, 
in the suit of Praiinlal, proprietor, and Oodum Dass, farmer, 
(Plaintifts,) Respondents, 

versus 

The Appellants and Ram Sahacc, Defendants. 

This suit was Instituted on the 23rd August 1847, to reverse an 
award of the criminal authorities passed under 7\ot IV. of 1810, dated 
the 13th November 1846, to remove a'uewlj'made bund, and so open 
the course of a drain to the village of Sydpoor Bhowa, a dakliilee 
mouzah of mouzah Dehrce, pergunnah Nurliut, to raise tlio*4jed of a 
turooa or watercourse by 9 inches according to the level it was 
before, and to recover Sicca rupees 27G-5-9, the damage done to a 
crop of rice. Suit valued at tins sum and Company's rupees 5-0-0, 
the estimated cost of the required alterations in the watercourse. 
Total value of suit Company’s rupees 299-5-3 

The plaint sets forth that mouzah Sydpoor Bhowa is a dakliilee 
village of mouzah Dehrec, and belongs to Praiinlal, plaintiff, the \ illago 
of Poonaeebcegah, situated to the south cast of Dehrce, is the pro¬ 
perty of Deendyal, Doolar Singh, Ram Sahace, Nowazee Lid and 
Dhulcep Singli. The rain water, which finds its way into the plain¬ 
tiff's reservoir in Sydpoor, is the drainings of the land to the sontli- 
west, which is brought intathc reservoir through a turooa or ilrain 
or w^atercourse within the defendants' estate, by another drain which 
runs at right angles to it. 'I'lio plaintitfs’ lands have always been 
irrigated by water so conveyed into his reservoir. In 1253 P., the 
defendant shut up the mcyitli of the drain that leads into the said 
reservoir, and deepening tlic bed of the turooa in his own estate, 
carried off the water into a reservoir of his own. In tin's nay 
beegahs 1G5-13-0 of land in the village of Sydpoor Bhowa, has been 
rendered unfit for cultivation. The plaintilfs brought a suit against 
the defendants, regarding^thftj matter, under Act IV. of 1840, which 
ifas dismissed by the deputy magistrate, who passed his orders with¬ 
out inspecting the spot, and was guided in liis decision entirely by 
the map of the revenue survey. Although there is no trace of the 
said drain in the map, that is no bar to the plaintiffs’ claim, and they 
therefore bring the present suit that they may bo restored to their 
rights. 

The flefendants reply that there is no sucli drain as the one alleged 
to be in existence by the plaintiffs; but there is a drain or water¬ 
course within the defendants’ village, running east and w'est, which 
drains the land lying to the south of their village and carries tin* 
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water into a reservoir, also in their village; that in the plaintiffs’ 
estate there is a large watercourse from wTiich their lands are irrigat¬ 
ed ; and that as to the water of the drain within the defendants’ estate, 
the plaintiffs never hi^d the use of it or any right to it 

The moonsiff records in his decision that the award of the deputy 
magistrate, which was founded on the revenue survey map, was 
contrary to the purport of the papers of the case then before him ; 
that the drains said by the plaintiffs to lead into their village, not 
being shewn in the map, is nothing to the purpose; for neither is the 
drain within the defendants’ estate to be traced in the map; nor 
is it any argument against the claim of the plaintiffs, that the turooa 
or waitcrcourse, which feeds the drain leading into their village, is 
situated within the defendants’ estates; for in instances of nullahs and 
other watercourses, their waters arc used for irrigation by the 
villages other than those ,in which they have their rise; that the 
plaintifji^’ claim is fully supported by their evidence, and that the wit¬ 
nesses of the defendants were discrepant; that from the map and 
local enquiry of an ameeii it was further fully corroborated ; on all 
V Inch grounds the moonsiff decreed the case. lie observes that 
tlie defendants objected to the ameen’s enquiry only after liis report 
A\ as liled, and begged tluit the moonsiff might himself go to the s[)ot. 
But the moonsiff overruled the objection, and recorded, that ho had 
too much to do than to superintend local enquiries in every case. 

JUDGMKNT. 


In a case of this nature, I think a local enquiry hy the moonsiff 
himself was indispensably necessary, and without it I cannot see 
how ho coidd satisfy himself tliat the claim of the plaintitf was fully 
established. I am by no means satisfied* and think that it behoves 
the moonsiff to go himself to the spot in dispute, and see if there is 
the alleged drain which runs at right angles to the drain \\ithiii the 
defendants’ estate, (wliich is denied by the defendants ;) whether from 
the point of junction to the entrance of, the alleged drain within 
tiie lands of plainliflis, tlicrc is the clearest trace of it, (wliich there 
ought to 1 ) 0 ;) whether from the point of junction, again, of the two 
driiins (the one running east and west through the defendants* estate 
and the v iJier brancJjing olffroui it at rigiit angles imrth) there has 
been made a bund, as alleged, 'J'hcsc'ai’O points of enquiry wiiicli 
the moonsifl must decide with his owji eyes, before 1 can j)Iace any 
confidence in bis decision. 1 remand tlio ease accordingly for re-in¬ 
vestigation and decision dt 

stamp for the a[»peal be refunded to the aiqiellaiit. 


vovoy ami desire that tlic value of the 
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The 16tii January 1850. 

r 

No. 169 of 1848. 

Appeal against the decision of Sheikh Kasim Allee, former Additional 
Moonsiff of Gya, dated the^Xst of thily 1848. 

Chiiitamun Ptuidey, (Defendant,) Appellant, 

versus 

Roop Chand, and after his demise, Lalo Kooer alias Dace Putee 
Kooer, his daughter, (Plaintiff,) Respondent. 

Tms suit was instituted on the 27tli January 1848, by the plain¬ 
tiff, to recover from the defendant the amount of rupees 42-7-3, 
principal and interest due on a bond, dated the 30thRysakh 12.^3. 

The defendant denies the claim in toto, and affirms that the suit is 
brought at the instigation of one IMuhuiit ^felaram, an enemy of his. 
lie is Avilling to abide by the oath of the plaintiff. 

The moonsiff decreed the claim on the evidence of tlic phtintiff's 
witnesses, and as J see no reason to doubt tlic triitli of the alleged 
transaction, 1 confirm the decision, and dismiss this appeal, with costs. 


The 17tii January 1850. 

No. 120 of 1848. 

Appeal against the decision of Moulvee Syud Mahomed Furreedoodeen, 
Moonsif of Aunoigahad, dated the 2nd of June ISIS. 

Musst. Rookrnin Kooer, mother of Byjnath Missur, and heir of 

Gokhoolanund Missur,(Defendant,) Appellant, 

versus 

r 

Baboo Rugbeer Sing, (Plaintiff.) Respondent. 

This suit was instituted on the 27tli January 1848, to obtain 
possession of 30 beegahs of land out of the village of Kurruhra, for 
the purpcTSC of cultivation. Suit valued at rupees 60, the estimate 
of one year’s produce. 

The plaint sets forth that Gokhoolanund Missur, having obtain¬ 
ed the farm of tlic village of Kurruhr.a, turned out the plaintilf 
from his tenure, whereon plaintiff sued him in the civil court 
and obtainerl a decree. When the moonsiff w cut to put tlie plain¬ 
tiff in possession in execution of the decree, Gokhoolanund Missur 
gave a written agreement, to the effect that he would give the plain¬ 
tiff 60 beegahs of land at an yearly rent of rupees 35, :ind that, if the 
plaintiff .should hereafter desire to cultivate more land, he should 
have it at the usual rate. In accordance with which the plaintiff 
is in possession of 60 beegahs, but having now obtained two more 
ploughs, he desires to extend his cultivation, but the defendant, in 
contravention of his agreement, will not grant him more land. The 
plaintiff accordingly sues him. 
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Musst. Rookun admits the execution of the agreement by Goklioola- 
niind Missur, and pleads that the plaintiff tells a falsehood in*saying 
that he desires to cultivate more land, as he is not able to cultivate, 
except by aid of his relations, the land he now holds. 

The moonsiff remarks that tlie agreement being admitted, the 
plaintift' is entitled by its conditions to a decree. He gives him a 
decree accordingly. 

Judgment. 

I don’t affree with the moonsiff that the terms of the aorreement 
entitle the plaintiff to demand any quantity of land he likes. Such 
condition would have been ridiculous and unreasonable, and could 
not be carried out. The disj)ute wa3 evidently cotnprornised by the 
defejidant giving to the plaintilffiO beegahs of land, at the fixed low 
rate of rupees 25 yearly rei^t. What is said afterward in the deed of 
agreement, to the effect tiiat, should the plaintiff be able to cultivate 
more l*tnd than the 60 beegahs, he should have it at tlie usual rates, 
is only added as security that higher rates would not be demanded, 
or in other Avords, that the plaintiff should not suffer on account of 
the light assessment of 60 beegahs, by being made to pay more than 
otluirs fur wlr.it else he might bring under cultivation. 1 reverse 
the decision of the moonsiff, and decree the appeal with all costs 
against the respondent. 


The 17tii January 1850. 

No. 143 of 1848. 

Ajipeal ngniiist the derision of Syud Mahomed AUee. Ashruff, Moonsiff of 
Behar, dated the 28f/i of June 1818. 

Sheikh Amjud Alice, Appellant, in tin? suit of ISlusst. Tallin, (Plain¬ 
tiff,) Respondent, 
versus 

The Appellant and Gholam Kinlir, his son. Defendants. 

'Phis suit wa.s instituted on the 21st* January 1848, to i*ccover 
rupees 100, on account of'a decree. 

The ])laintsets forth that the mother of plaintiff and Amjud Alice, 
obtainc I a decree on the 29th March 18.36, in the civil court against 
Ashkuree Regum and others, for riipers 176-12-3, on account of rent. 
On the death of Musst. Zebun, the plaiiitiff, and Amjud Alice, *her 
son and daughter, became joint heirs of her property. Amjud Alice, 
unknown to the }>laintiff, took out exemition of the aboA'cincntioncd 
decree, and, causing the pro])erty of the defaulters, consisting of cer¬ 
tain lands, to be sold, himself became the purchaser in the name of 
his son, (IholamKadir, for rupees 252, for which he gave his receipt 
When the plaintiff heard of this, she petitioned the siuldcr amocn of 
Patna, by whom the jiroperty Avas sold, who, considering the plain¬ 
tiff’s title clear, made over to her rupees 1.3, afterwards realized 
Irom the defaulters. Thus the total sum realized on account of the 
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decree was rupees 267, of which the plaintiff claims one-third as her 
portion*, •plus interest, and minus the rupees 15 already received. 

Amjud Alice admits the plaintiff s right to share in the decree, but 
pleads that it was agreed between the plaintiff and himself that he 
should take out execution, and as he was to advance all the funds 
necessary for the purpose, (as he had done in the original suit) it was 
stipulated that his expenses should first be deducted out of whatever 
sum might be realized on account of the decree. Thus the defend¬ 
ant took out execution, but instead of cash he obtained some land, 
of which the plaintiff is free to take a third. She should have sued 
for this and not for money payment. 

Gholam Kadir replies that he has no interest in the matter in dis¬ 
pute. 

The moonsiff states, in his decision, that, since the plaintiff has a 
right to the one-third portion of the decree, and as the defendant 
without any authority from her, purchased the property of ^hc de¬ 
faulters, it is right he should pay in cash the portion due to the 
plaintiff of the amount realized. He accordingly decrees the sum 
claimed against Amjud Alice, Gholam Kadir being released from 
liability. 

Judgment. 

There is no unfair motive imputed to the defendant in his purchase 
of the property, in lieu of the decree due to him and the plaintiff' 
jointly. Nor is there any reason assigned wliy the plaintiff'sliotdd 
object to take her share of the property purchased, or why she hohU 
out for money payment. In absence of all this, it must be presumed 
that the purchase by himself seemed to Amjud Alice, under the cir¬ 
cumstances, to bo the most advaintageous plan for the mutual benefit 
of the parties interested in the decree, and, .as he confesses himself 
Milling to give tlic plaintiff her share of the j)urchase, and nothing is 
urged to the contrary, 1 reverse the decision of the lower court, 
Avhich awards a money payment to the plaintiff’, and decree the aj)- 
pcal in favor of the appellaiU, M-itli all costs against tlic respondent. 


The 21st .Tanuauy 1850. 

No. ;il of 18 - 18 . 

Apjj^cal against the deeisio>i Moulvee Mahomed Ahdool Lutfe/, formee 
Acting Moonsiff of Jehnnabud, dated the Inth of Mag IMPS. 

Musst. Vyuzccnin, and, on her demise, Sheikh Kurreem lluksh, 

(Plaintiff,) Ap^xjUant, 

versus 

Mulik Morad Alice, Salanmt Alice, Roohool Amec, Kazim iVllee, 
Kadir Alice, and Irshad Alice, (Defendants,) Rc.spondents. 

Tilts suit M'as instituted on the 6th St‘ptember 1817, t(> recover 
rupees 231-2-6, principal and interest, on account of the hakim’s 
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share of grain, tlie produce of 42 bcegalis of land in mouzah 
liulblmdderpoor Suchnee, plundered by the defendants. * 

Tlie plaint sets forth that the village in question was purchased 
by tlie plaintiff in Asin 1254 That on the 23rd Maug following, 
tlie defendants, accompanied with a numl^er of other persons, by 
force and violence carried off the produce of 42 beegalis of land and 
ousted her from the same. The plaintiff brought a suit for posses¬ 
sion of the land, and got a decree under Act lY. of 1840, and she 
now sues for her share of the grain plundered. 

Mulik Morad Alice, Salamut Alice, and Kazim Allee, reply and 
deny the plunder. They state that Morad Allee is old and blind and 
incapable of such an act. They admit that Morad Alice and Kazim 
Alice were cultivators, but that they divided the produce of their 
lands with Juggurnath Sahoo, the former proprietor. They assert 
that it was not known till M9,ug 1254F., that plaintiff had purchased 
the village. 

IrslTlid Alice replies that he did not commit the plunder, but that 
the other defendants did, and that his own share of the produce was 
carried off by them also. 

lloohool Amec replies that ho had no concern in the matter; that 
ho is no cultivator, and was at Jehanabad some time prior and at the 
time of its alleged commission. 

Kadir Alice did not reply. 

TIk; moonsiff dismisses the claim, observing that the defendants, 
being ryots, could not plunder their own property. The plaintiff 
ought, he remai'ks, to have sued the defendants for her share of the 
rents. 

Judgment. 

From all the papers of the case it is perfectly clear that the plun¬ 
der, as alleged, did take place, and the ])hiintiff (appellant) was en¬ 
titled to a decree against such of the defendants as were proved to 
have been concerned in it. The groihn^ for dismissing the suit was 
not a good one. I therefore reverse the order, and remand the case, 
in onler that the present nioonsifl may restore it to its original place 
on the file, and pass such orders in respect to damages as he may 
think JiiMt and e(jnitable, after a due consideration of all the circiun- 
stances. The value of the stanq) for *the appeal is to be refunded to 
the appellant. 
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The 22nd January 1850. 

No. 30 of 1848.. 

Appeal against the decision of ^y%d Mahomed Ibrahim Khan Bahadoar, 
Principal Sadder Ameen of Gga, dated the \4thof September 1848. 

Jeebliil Singh and JanKoe Rani, Appellants, in tlie suit of Musst. 
Salnb Ivooor, wife of Tuknect Hirday Naraiu, (Plaintifi^) Respon¬ 
dent, 

versus 

The Appellants and Government, Defendants. 

This suit was instituted on the 17th July 1845, to obtain posses¬ 
sion in virtue of proprietary right, and by the reversal of various 
orders of the revenue department, of dates the 5th September 18.39, 
5th September 1840, and 3rd December,! 841, of the entire mou/ahs 
Beshoonpoor and Khoosheebadh, pcrgnnnah Roll, to obtain the entry 
of their names in the collector’s books as occupants and proprietors, 
and recover rupees 1,500, mesne profits from 1248 to 1252 F. Suit 
valued at rupees 2,501. 

The plaint sets forth that the village of Beshoonpoor was a ghat- 
Avalee mehal, belonging to the ancoistors of the plaintiff’s husb.and; 
mouzah Khoosheebadh was a dependant vi llage of the .same. On their 
resumption a settlement was made of Bcslioonpoor for four years, 
from 1234 to 1238 F., with a party wholly unconnected with tlie 
property. Afterwards a settlement of both the villages of Beshoon- 
j)Oor and Khoosheebadh, at a half jumma or rupees 420-10-8, w.ns 
made with Hirday Naruin, the plaintiff’s husband, from 1239 to 1245 
F. On the expiration of this period, a fresh settlement was made 
with Hirday Narain for twenty years commencing from 1240 F., on 
a jummah of rupees G39-2-2, the estate of Ganwah in Hazareebaug 
being given as security. At this stag(‘, .Teoblal Singh, one of the de¬ 
fendants, appeared before the deputy collector by whom the settle¬ 
ment was made, and laid claiih to the settlement on the score that 
he w^as the head ryot of the estate. On which the deputy collector 
decided on rejecting the security tendered by Hirday Narain, as being 
situated in the extra-regulation provinces, where estates could not be 
brought to sale for arrears, and transferred the settlement to Jceblal 
Singh. Hinlay Narain a^jpealed against this proceeding to tlu; 
sufjcrintendent of settlements, who ordered that the settlement made 
with Hirday Narain might stand; but, notwithstanding this, and 
tliou^ the estates w'cre in Hirday Narain’.s possession up to 1248 
F., and a sum equal to one year’s rent had been depo.sited in the 
collector’s office in lieu of security, the superintendent of settlements, 
on the report of the deputy collector, submitted the case to the 
commissioner, recommending that the settlement made with Jecblal 
Singh should be confirmed. About this time Hirday Narain died, 
and the plaintiff’, as his heiress, petitioned the commissioner against 
this proceeding, but her prayer was rejected. An appeal to the 
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Sudder Board of Revenue met with no better success.^ The 
revenue authorities, having thus acted contrary to the spirit and 
intent of Government Orders, the directions of the Sudder Board, and 
the provisions of Regulation XIX. of 1793, which direct, that the 
settlement of all lakhiraj property should be made with the maliks, 
this suit is brought to reverse the illegal proceedings of the revenue 
authorities, and to be restored to her rights. 

The Government replies that the plaintirf does not explain how 
she acquired the proprietary right she claims in the property in dis¬ 
pute. The fact is, that she has no right or title, the village of 
lleshoonpoor having been confiscated, together with all the ghat- 
walce mehals held by the late Rajah IkbaT Allee Khan, and Khoo- 
shoebadh was resumed as being an unasgessed wyranee mehal. 
Both being the property of Government, no one can claim the 
right of settlement, and ij:. is optional witli the Government in such 
cases, ^to give the settlement to such persons as it thinks will best 
look after the mehal. 

Jeeblal Singh replies and says that, after such a length of time, 
since the resumption of tlic estates, the plaintilf has no right to be 
heard ; that tlm ghatwalee mehals, being in their nature like a 
stipend or jieiision for service, are not liereditary property, and 
devolve on Government wlien tliose services cease. 

Jankee Ram replies in sujjport of the abov'e, adding that it will 
be seen from the settlement jvroceeJings that the plaintiff was 
unable to furnish the reejuired security. 

The princi]>al sudder amecn remarks that it is clear that tlie 
projjort}' in dis[aile was in })osscs.'>ion of tlie plaintiff’s ancestors as 
a ghatwalee mehal. That in the case of chuck Oomlee, it appeal’s 
that property of this kin<l was settled for with the parties in posses¬ 
sion. That as one years rent in advance was accepted in lieu of 
security, no other security was necessary. That the plaintiff’ being 
a representative of the original ghafcwal, has a preferential claim 
to the settlement over the defendants,* w'ho arc only head ryuts. 
Qji these grounds, the principal sudder amcon considers the plaintiff 
tmtilled to posscssi<>n aiul mesne profits, and accordingly decrees the 
same in lu'r favor, lie diMiiisses, however, the claim of proprietary 
right wliich he considers to be veiited in the Government. Ilo 
therefore releases Govej’iiment from responsibility, charging Jlic 
idiiintilf w'ith its expenses. 

Judgment. * ' 


The plaintiff’s claim grounded on proprietary right, has, in my 
ojiinion, been very properly rejected by the principal sudder amocn. 
The reasons which appear to have inllncnccd the lower court, in 
decreeing in favor of the plaintiff’ in right of settlement, are prece¬ 
dent, and the acceptance in lieu of security of one year's rent. 
Now% as to tlie first reason, that is clearly untenable, for there lias 
been no fixed rule in regard to the settlement of ghatwalee estates 
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in this district, some luning been settled with farmers, some witli 
the ghatw'als, and some, as in the present case, with the head men of 
the ghatwalee villages. So that a claim resting on precedent, which 
does not exist, has clearly no ground to stant^ on. Neither has the 
plaintiff established a better title on the strength of tlie advance; 
for, on reading the settlement proceedings, I find that that advance 
was not tendered till the settlement with Jeeblal had been concluded ; 
and it avjis entirely owing to the failure of the plaintilf’s husband, 
that the deputy collector Avas compelled to close with the offer of 
Jeeblal. It w'as in ignorance of the circumstances under which this 
engagement Avas made, that the superintendent of settlements Avas 
led into the acceptance of the advance, Avhicli Avas afterAvards 
tendered to him by the plaintiffs’ husband. When the real facts 
of the case became knoAvn to that officer, he sui)ported the settle¬ 
ment made by his subordinate, in superccsijiion to his oAvn order, and, 
under the circumstances, I don’t think the court is justified in dis¬ 
turbing that arrangement. On those grounds, I reverse the order 
of the loAver court, and decree the appeal, Avith all costs against the 
respondent. 


The 23iiD Jaxuauy 1850. 

No. 103 of 1848. 

Appeal against the dt'cision of Syud Mahomed Furroedoodeen, former 
Moonsiff of Aurnnyaiad, dated the \st of May 1848. 

Gopal Patuk, Appellant in the suit of Musst. Sunneechiiree, 
(Plaintilf,) lvesi)on(lent, 
versus 

The Appellant, Nurkoo Patuk, for self, and as guardian of Bogoo 
Patuk, sons of Builmaloe Patuk, (Defendants.) 

This suit Avas instituted on the fith December 1847, to recover 
Company’s rupees 182-10-8, principal and interest of a bond, dated 
1st Pous 1243 r. 

The plaint sets forth that Gopal Patuk and Bunmalee Patuk had 
dealings Avith JuAvahir Sahb, the plaintiff’s husband. On the 
adjustment of accounts there apj)eared a balance of rupees 85-10, 
in faA’or of JuAvahir Sabo, for Avhich the j)arties abovename<l gave 
a bond. Bunmalee Patuk having died, his two sons are sued in 
his place, in conjunction Avith Gopal Patuk, for the amount of the 
said bond Avith interest. 

The defendants deny the claim in toto. Gopal Patuk alleges 
that he and his deceased brother, Bunmah'o, lived apart and jiCA'cr 
carried on business tog(‘tluir, that ho can Avrite, but the bond is not 
written in his hand. Nurkoo Patuk pleads tlmt the suit is brought 
^.llt of enmitv. 
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T]ic raoonsiff’, after inspection of the khata buhee, and hearing 
the evidence in support of the bond, decreed the claim in favor of 
the plaintiff*, half against Gopal Patuk, and half against the estate 
of Bumnalce Patuk,, his heirs being released from personal resJ)on- 
sibility. 

Judgment, 

Having examined the kliata buheos from ten years prior to the 
date of the bond, and being assured that at the time of its execu¬ 
tion there was the alleged balance due from the parties, and being 
perfectly satisfied that the books are genuine and trustworthy, I 
have no hesitation in saying that the judgment of the lower court 
is perfectly just and proper. I therefore confirm it, and dismiss this 
appeal, with costs. 

The ^3rd January 1850. 

No. 140 of 18-18. 

Appeal ayainsf the decision of Syud Moulvee Mahomed Aflee Ashnif, 
Moons iff' of Behar, dated the 2dth of June 1848. 

Cliundoo and ]\rahamdoo, (Plaintiff’s,) Appellants, 

versus 

IMullick Biindnh Alice, and, on his demise, Musst. Zuhoorun, his 
widow, and Alice lfoss(Mn, his minor son, (Defendants,) Respon¬ 
dents. 


This suit was instituted on the 7th April 1848, to confirm pos¬ 
session in an old pucca house in inouzali Baennabadbalee, Boozoorg 
Wizeerpoor, Baiunabad, pergunnah Havelee Behar, and to obtain 
the refund of 2 annas Sicca, paid as rent of the said house. Suit 
valued at rupees 53-5-11-4. 

The plaintitfs Averc part proprietors of the village in question, 
of which a settlement was made with them and the other sharers. 
In 1840, the village was sold tor arrears of Government rcA'cnue, 
and the defendant became the purchaser. The plaintiffs now wish 
to resist the call made bv the defendant for the ground rent of the 
houses occupied by them in the village, Avhich is the whole object 
of the suit. They ground their objections on the conditions of 
the settlemejit, by Avhich the site of the houses in the village was 
exemptol from the (Government asscf^nitfiit. 

^riie defendant contends that he has a clear right to the groiftid 
rent. 

The moonsiff dismissed the suit, obsciwing that, by the letter of 
the Sudder Board, dated the 28th July 1841, (which superseded 
certain other orders quoted by the plaintiff’s,) it was not meant to 
prohibit the levying of rent on the site of houses situated on estates 
open to assessment. 

Judgment. 

[t is no reason Avhy the present zemindar should be deprived of 
his just right to ground rent, because the Government were indiil- 
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gent enough to relinquish it as an asset in the settlement of the 
estate. The moonsiff’s decision was perfectly correct, and I confirm 
it, dismissing this appeal, with costs. 

The 24tii January 1850. 

No. 173 of 1848. 

Appeal against the decision of Syud Tufnssul Ilossein Khun, Moonsiff of 
Gga, dated the d\st of July 1848. 

Kisheii Lai, (Defendant,) Appellant, 
versus 

Girdharce Lai, (Plaintifi’,) Respondent. 

Tins Avas an action instituted on ‘the 13tli August 1847, to 
recover from the defendant the sum of rupees 135-12, principal and 
interest, of arrears of Avages on account of plaintilf’s service from 
Kartik 1249 to 22nd Asin 1253 F., at the rate of rupees 4 per 
mensem, as fixed in a sunmul. The total dues as claimed by the 
plaintilf for this period, Avere rupees 191, of Avhich he alleges that 
he only recciA-ed rupees 79-8. lie therefore sues for the balance. 

The defendant admitted that the plaintitf had been in his family 
as a Avritcr and keeper of accounts for the ])eriod stated by liim, but 
affirmed that be got no sunnud on Jiis appointment, and that Ids Avages 
Avere only rupees 2 per mensem; tliat, at this rate, he had received 
more than Ids due for the recovery of wliich lie, defendant, had 
made a suit against him. 

The moonsitt' considered that the plaintiff had established Ids 
claim, and, discrediting the defemlant’s counter-claim of an excess 
payment, decreed the case in the plaintifi's favor, vdnus rupees 12, 
a (questionable item in his account, and the sum of interest. And 
being of opinion on the perusal of tlie record and grounds of ajipeal, 
that no sufficient cause has been shewn to impugn the convetness 
or justness of the decision, 1 hereby confirm it, dismissing this 
appeal, Avitli costs. 


The 24tk January 1850. 
N(>. 174 of 1848. 


Appeal against the decision of Syud Tufuzzul IJossein Khan, Moonsiff of 
Gy a, dated the 31«< of July 1848. 

Kishen Lai, (riaintiff,) Appellant, 

versus 

Girdharec Lai, (Defendant,) Respondent. 


Tins is the counter-claim to the case rcqiorted in the foregoing 
No. 173. That .suit having been decreed in favor of the defendant 
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in tills case, on full proof of an arrear of wages being due |o him 
from Kislien Lai, it is only necessary to say that the order of the 
lower court dismissing this suit is confirmed, with all costs against 
the plaintiff (appellant) 


The 26tii January 1850. 

No. 144 of 1848. 

Appeal against the decision of Sgud Tufuzzid Ilossein Khan, Moonsiff of 
Gyah, dated the 2'6th of March 1848. 

Choonec Ram, (Plaintiff,) Appellant, 


versus 


Chamarce, (Defendant,) Respondent. 

This suit was institutotl on the 16th February 1847, to recover 
rupees 33-1-0, principal and interest of a bond, dated the 22nd July 
1846, given by the defendant as an acknowledgment of a loan of 
31 rupees, advanced to him by the plaintiff. 

The defendant admits the execution of the bond, but pleads that, 
prior to tlic execution of it, lie h&d some dealings with the plaintiff 
in which he Avas cheated, the issue of which was that the plaintitf 
mailo out tliat a debt Avas due to him of 19 rupees. That the de¬ 
fendant, being at the time in Avant of money, could make no resis¬ 
tance, and it was tlicrefore agreed that he should get 12 rupees 
more from the plaintiff*, and execute a bond for it, inclusiv'c of* the 
former balance, Avhich he accordingly did. But the plaintiff noAcr 
gave him the 12 rupees agreed u])on, and besides taking the bond, 
he made the defendant give a AAU'iting, binding himself to pay OA'er 
and above tlic interest of the bond, 2 pice i>cr rupee per mensem, as 
further interest on the principal amount of the bond. Tl\e suit is 
therefore liable to dismissal under Regulation XV. of 1793. 

The moonsiff dismissed the claim aS opposed to Section 9, Regu¬ 
lation XV. of 1793, observing tliat, althougli the plaintiff did not 
clearly admit that he charged illegal interest, ho confessed in his 
reply, tliat he took the customary rates of the mahajuns, and 
(diooneo Lai, the A\ liter of the bond, deposed that usimous interest 


had been charged. 


JUDG^UENT. 


There is nothing to sIicav that any attempt has been made to eliule 
the law regarding interest, nor does the decision of the lower court 
mention any thing of the kind, so tliat the dismissal of the claim 
Avas erroneous and improper. If tlic evidence of a single Avitness 
(who it appears is noAV in the pay of the defemlant as a mookhtear) 
is sufficient to decide that there was a stipulation made betAveen the 
parties for the payment of interest beyond the legal rate, the interest 
onlyy under llio circumstance, Avas liable to forfeiture. But I can 
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SCO no ffi’oiuiil to suppose that any sucli stipulation was ontcred into, 
so as to render the plaintiff liable to the loss of the interest sued for. 
I therefore reverse the order of the lower court, and decree the 
appeal, with all costs against the respondent, c 

The 28tii January 1850. 

No. 177 of 1848. 

Aj^peal against the decision of Sgud Mahomed Alice Ashnijf, Moonsijf of 
Behar, dated the '2Ath of July 1848. 

Syud Amjiul Allec, (Plaintiff,) Appellant, 
versus 

Musst. Saadntoon Nissa, for self, and„as daughter and heiress of 
Mahomed Bukiir alias I^Ieer Goomance, and Sham Lai Chowdhree, 
and, after his demise, Nomachund Chowdlirec, Lochun Ohow- 
dhree, Nehal Chowdhree, Than Singh Cliowdhroe, and Jea Chow¬ 
dhree, his sons and heirs, (Defendants,) Respondents. 

This suit was instituted on the .17th June 1847, to recover from 
the defendants a 1 anna 6 dam share of mouzah Milawaii. 

This suit was first instituted by the plaintiff’on the 19th January 
1843. The moonsiff of Beliar, by whom tlie case was hearil, dis¬ 
missed the claim, and the additional judge confirmed that order. 
Both decisions were cancelled by the Sudder Dewanny Adawlut, 
whose printed flccision is to be found in pages 176 and 177 of the 
A'olumc for 1846. The ])articuliu's of the case are therein thus 
related: 

The plaint sets forth* that, on the 16th Phalgoon 1248 F., 
plaintiff purchased a three and a half anna share of the village 
of Milawan from Akbur Sheer, Musst. lloseinee, and otliers, 
l^Iahomed Bukur and Saadntoon Nissa being at the time j)rojtrie- 
tors of a one anna and sift darn share, which share plaintiff had 
already taken on a lease of twelve years from 1245 to 1257 F., on 
an advance of rupees 165; the annual rent being fixed at ru¬ 
pees 25. After this, on tlic 5th Aghun 1250 F., iMahomed Bukur 
and Saadutoon Nissa, without any intimation to the plaintiff, sold 
their share to Sham Lai for Sicca rupees 200, refusing the same 
sum from plaintiff, who claimed the right of })re-emption under the 
law, in virtue of the portion of the estate already possessed and 
held by him. 

“ Of the defendants. Sham Lai alone made answer to the plaint; and 
it is only necessary to state that he denied its correctness; asserting 
the purchase to have cost him rupees 400, no farm lease to have 
been gi’anted to tlie plaintiff, and no advance to have been received 
from him, but that he, plaintiff, is a recent purcliaser of the portion lie 
I)oss('sses and not an licrcditary proprietor, and has no right to the 
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prof’ercncc he claims in regard to the purchase, and, finally, that the 
lands have been resumed by Government and a settlement made for 
tliem with him. Sham Lai. 

“ Upon the ground,of this resumption of the lands by Government 
and the settlement entered into for them with the purchaser. Sham Lai, 
the moonsiff dismissed the claim to the right of pre-emption on the 
part of the plaintilf. 

“ In appeal, the additional judge also dismissed the claim, on the 
ground of appellant (plaintiff) having been a purchaser within the 
recent period of three years, of the portion of the estate held by him, 
under wliich fact ho had not the right of preference which ho 
sought to establish. 

“ The additional judge’s interpretation of the law on this subject is 
manifestly erroneous as is that of the moonsiff; and without entering 
furtlier into tlie case on otlmr*points, the Court cancels their decisions, 
and direct that the proceedings be returned, that the case may be 
disposed of on its merits.” 

The suit was accordingly reinstated on the file of tlie moonsiff’, 
wlio, on the 27th October 184G, dismissed it, owing to the plaintiff’s 
default. The judge confirmed ‘tliis order on the 19th IMay 1847, 
and, on the 17tli of the month following, the plaintiff rcnew’cd 
her claim. 

The plaint and answ’er are the same as in the case of Avhich the 
Sudder’s decision has been above <pioted. lint Saadutoon Nissa, 
w'ho, in the first instance, gave no answ er, now comes forward in 
support of the plaintiff’s assertion, that the price of her share obtained 
from Sliuiii Lai Avas only rupees 200. 

The moonsiff gave no credit to the jdaintiff’s statement, that the 
price paid for the share claimed by the phiintiff, was only rupees 200. 
lie considered that Saadutoon Nissa had gone over to the })laintiff; 
and regarding the statement of the defendant. Sham Lai, with respect 
to the price, to be well proved by the deed of sale and the Avitnesses 
to it, he dismissed the claim of the plaintHf. 

Judgment. 

I regird it as an improbable circumstance that the plaintiff 
(appellant) should have been ignorant.of the sale, as he alleges, for 
one month and thirteen days after its cohclusion, for rfiere AA'as yo 
j)recantion or secrecy obsei’A eil in the transaction, to account for the 
plaintilf not hearing of it. 

The plaintiff alleges that he sent Avhat he hoard Avas the price of 
the share, to both seller and purchaser, but as the sum sent 
AVJis not the price as stated by the hitter, it Avas his duty, I consider, 
to have profierred the price said by the purchaser to have been paid, 
the })laintiff suing, if ho pleased, for the recovery of the sum, Avhat- 
ever it might be, taken in excess of the real amount. This is, I 
consider, a further obstacle to the claim of the plaint iff. 
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But the suit is altogether untenable, independent of the aVove 
consi(lerations. The deed of sale in the purchaser’s liands bears the 
seal and signature of both the sellers, and it was witnessed by nine 
respectable witnesses, and tliere is no reason to suspect that it was 
not genuine. Now the plaintitf would have it believed that the deed 
of sale is a forgery; that the witnesses, for no personal advantage, 
have nevertheless lent themselves to support this forged instrument; 
and that the sellers, for no better motive, have also put their seals 
and signatures to it. 

I agree therefore with the moonsiff in regarding the plaintiff’s 
statement and his Avitnesses as unworthy of credit, and accordingly 
uphold the order, dismissing the appeal, Avith costs. 


The 29tii Jaxua'CY 18o0. 

No. 127 of 1848. 

Appeal against the decision of Sheikh Kasim AUee, former Additional 
Moonsiff of Cga, dated the 2'(^th of June 181H. . 

Goodur Saho, (Plaintiff,) Appellant, 
versus 

Dhoda and Chotun, (Defendants,) Ilespondents. 

This suit Avas instituted on the 7th September 18 47, to recoA’er 
the sum of Company's rupees 1.37, the principal ami interest of a 
bond, dated the 26th Sawim 12.51 F. 

The plaintiff states that he brought an action against the defen¬ 
dants in this suit to recover a debt; Avhich Avas comjn'omiscd by 
the defendants’ paying him some money in cash, and their execut¬ 
ing a bond for tlie balance; to recover tlie ajuount of Avhich is the 
object of the present suit. 

The defendants admit the bond, but plea<l that they pawned 
various articles of jeAvellery‘'vitli the plaintiff, aa hich, being sold, left 
in the plaintiff’s hands, oA^'er and above tlie sum they AAcre paAvnod 
for, rupees 79-6, Avliich Avas carried to the tlefcaidants’ credit on 
account of the bond ; in proof of Avliich they produce a receipt of 
the plaintiff’s goinashta. 

Jn his reply the plaintiff denies that the receipt of the gomashta 
iii a bond Jille one, and asSca-ts that he has colluded Avith the defen¬ 
dants ami given them a false receipt. 

7'he moonsiff observes that the Avitnesses corroborah^ the defen¬ 
dants’statements, and the gomashta, Avho has been turned off, admits 
that the receipt Avas given by him, on the realization of the amount, 
which Av^as duly noterlin the plaintiff's account books. The moonsiff 
examined the books, and remarks of them that the articles said to 
liave been pawned by the defendants are truly entered, but in two 
places there appears as if erasures had been made; that since the 
gomashta deposes to' the sum of rupees 79-G having been realized 
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Oil account of tlic bond, the defendants are entitled to crodit^for it; 
lie accordingly cuts down the claim, decreeing the sum of rupees 
20-10 to the plaintiff 

TJie plaintiff appcg,ls, renewing his denial of the receipt in consi¬ 
deration of any money realized from the defendants on account of 
tlie bond, and further pleading that the result of every transaction 
with the defendants is shewn in his books, and, if the sum stated by 
the defendants had really been realized, it would have been shown 
also, and credit allowed them. 

Judgment. 


The receipt is certainly that of the plalntifTs gomashta; but he 
has been turned olf and is on bad terms with the plaintiff, and I 
believe he has now given a false rccei[»t to the defendants to injure 
his late fnaster. lie says tliat the amount of the receipt was duly 
credited in the books of Ifis employer, but on a careful examination 
of them 1 finil no such entry from the date of the bond down to 
the time of the institution of this suit. The books exhibit every 
mark of being genuine, and are written during the time of the 
transactions under review in the hand of the said gomashta. No 
entry having been made, I look upon the recci])t as a fictitious docu¬ 
ment, and 1 am the more confirmed in this view' because, had the 
money been j)aid, there w'ould have been some note of it in the 
bond itself. I tlierefore amend the order of tlie lower court, and 
decree the appeal in full of the plaintiff’s claim, W'ith costs against 
the respondents. 


Tjik 31st January 1850. 

No. 131 of 1818. 

.Ippeol tif/uiiisf the ih'cision of Mouft^ee Mahomed Ahdool La(eef^ former 
Jehtaj Muon-siff of Jehanahady dated the 'I'ln'l of June 1818. 

Chotoo, Appellant in the suit of Kowlaput Tmvarce, 
(IMaintilf,) llespondent, 

versus 

I'iie Appellant, and Baboo Gunga Gobind, Defendants. 

Tins suit was instituted on the 13fli November 1847, to recover 
ruiie(!s 21-1-;), the amount of a receipt signed by Chotoo, dated the 
11th Bysakh 1240 F., or to obtain credit for the; same. 

The plaint sets forth that the plaintiff w'as tuhseehlar on the part 
of iMoonnee Beebee, the fanner of IMukhdooin Chuterbaree, perguii- 
nah Ookree. In Bysakh 1249 F., the plaintiff remitted as part 
collections of the said village the sum of Sicca rupees 201, for 
Avhich Chotoo, a servant of Gunga Gobind, the husband of Moonnee 
Beebee, gave a receipt. When Gunga Gobind audited the accounts, 
he refused to allo>Y credit to the plaintill’for the amount of tlie said 
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]ev!oipt; and tliis suit is therefore hrouglit with a view to the reco¬ 
very of the money. 

Giinga Gobind makes answer tliat as Chotoo, liis servant, took 
the money, but did not enter it in tlie khata-bi,ilioe, or account book, 
lie ought to be made to refuiwl it. 

Chotoo tlenies tlic transaction altogctlier, and alleges tliat the 
SAiit has been got up by IVFoonnce Beebee, to establish a claim to the 


village of Mukhdoom Chuterbaree, to which she has no right. 
Themoonsitf decreed the claim against Giinga Gobind, and releas¬ 


ed (Chotoo, charging the defendants jointly with the costs. 
Chotoo ai>pcals, and claims exemption from costs. 


Judgment. 


I see no reason Avliy the usual practice of the courts, in respect to 
the award of costs, sliould be departed from in this case. Chotoo, 
being released from the claim, should IuxaV; also bo('n exemjited from 
<’osts. I therefore reverse that ])art of the moonsitf’s orders, and 
releasing Chotoo from any share of the plaintilf’s costs, decree that 
Gunga Gobind pay his costs. 


The 31st January ISdO. 

No. 132 of 1848. 

appeal agaiifsf the decision of Moulvee Mahomed Ahdool Lvteef former 
Acting Moonsiff of Jehanubad, dated the 22nd of June 18-18. 

Chotoo, Appellant in the suit of Kowlaput 'lewarce, 
(Plaintift*,) UesjKjndent, 

versus 

The Appellant, and Baboo Gunga Gobind, Defendants. 

Tins suit was instituted on the 29th December 1847, to recover 
Company’s rupees 212-14, under the same circumstances as those 
related in the foregoing pase. The i)arties being the same, the 
pleadings the same, the moonsift’s decision the same, and the case 
of appeal the same, it is sufficient to refer to my decision in that 
suit, and to record that the judgment therein passed is to be consi¬ 
dered applicable to this appeal. A copy of it will be placed with 
the record. . . • 
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rnESENT: 11. 15. GARRETT, Esq., Officiating Judge. 


The Stii Januaiit 1850. 

No. 12 of 1849. 

Jitpea! from the decision of Mahomed Sat/em, Sadder Ameen of East 
Burdivaitj dated VMh April 1849. 

Goiir Barick, (PlaiiitiH’,) Appellant, 
versus 

Maharajah of Burdwan, Kishen Chuiicler Roy, Ilurree Sing Roy, 
and others, (Defeildants,) Respondents. 

suit was instituted to recover j)Ossession of three beegahs 
and three eottalis of land, said to a|)[)ertain to moiizah Dluininarea, 
with mesne ])ro(its, and is laid at rujtees 787-2-1. 

'J’ho appellant (plaintiif) states that in November 1835 he ohtai?ied 
])ossession of the land in <[uestion, liy \)nrchase at a sale held in exe¬ 
cution of a decrtM! oi‘court on the 31st August 1833, and that nine 
days afterwards he was ousted l)y the proprietors of the adjoining 
moiuah of Kumalgarea, respondents (defendants), who claimed it as 
a part and j)areel t)f their village, and that he had notwithstanding 
continued to ])ay his rents to the proprietors t>f inouzah Dhamnarea, 
respon<lents (defeutlants), from that tim<^ to the present moment. 

After a local enquiry, whicli substantia^d the statement made by 
the proprietors of inouzah Kumalgarea, that the lands belonged to 
their village and not to inouzah l)hamnarea, or at all events that 
they had enjoyed possession for 10 or 11 years, the sudder ameen 
decreed the case in favor of appellants (plaintiffs,) in regard to the 
restoration of possession, and mesne jirofits 4o he liquidated as follow^; 

Maharajah of Burdwan,. Rupees 11 15 4 

Kishen‘Ohunder Roy,. 103 3 11 2 3 16 

I furree Sing Roy,. 76 15 0 1 0 4 

and further <lirected tlie a])pellant (plaintiif) to pay his rents from 
1256 B. S. to Kishen (duinder Roy and others, proprietors of 
mouzah Kumalgarea, resjiondents (defendants.) 

'Idle appellant is dissatisfied with this decision, hoth in regard to 
the order making the rents payable to Kishen Chunder Roy and 
others, from 1256 B. S., and also in reganl to the calculation on 
which the nu'sne prolits have hecu ileclared. 
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Kislien ChunJer lioy and otliors appealed against tins deeision, also 
ns perv;ase No. 14 oi’ 1849, initnrally arguing that,if’tlicy were entitled 
to receive the rents from 1256 B. S. from the appellant, they could 
scarcely he judged liable for mesne profits claimed by appellant for 
antecedent years, especially as the fact of his possession (which they 
contend is altogether unfounded) is acknowledged by himself to have 
extended only over a period of nine days, 11 years ago, (during 
which interval he took no steps towards a recovery of his allegerl 
rights,) and is moreover certified by a bare receipt to the na/ir, which 
is in itself open to suspicion and insuHicient. Tliis case was heard 
by the late ofiiciating judge on the 2()th idtimo, who decreed the 
appeal, and released Kishen Chunder Ivoy and others 1‘rom all 
responsibility, for the reasons stated in his decision. 


JCDGMKN T. 

The appellant's claim to mesne profits, and his objection to the 
manner in which they have l)een calculated, have been settled in 
regard to Kishen Chunder and others, res[)undcnts, by the tlecision 
of the late officiating judge above referred to, and he has hiinscdf, by a 
separate petition, rehhjuished all claim against linrree Sing Koy and 
others, re'i])ondents. The fjuestion for consideration now is the oi'der 
of the sudder amoen, directing the rents of tlieso lands to be paid from 
1256 J). S., to Kishen Chunder l?oy and others, tlie proprietors of 
mouzah Kunialgarea. It is established be\'ond a <louht, that llu'si; 
respondents have been in possession of the lands in dispute for at least 
11 years : indeed the fact of the lands liavitig been ever previously 
otlierv ise occupied is cxcecflingly doubtful, and certainly is not 
proved in the case under review ; the deelaration ma<le h^’ the apjxd- 
lant that he has paid Ids rents notwithstanding his dis[)ossession to the 
jU’oprietors of mouzah Dhaihnarea, is imworthy of cr(‘dif, and tends 
to confii’in the suspicion, that tlierc has been collu'.i<m betuecn tbe.se 
two parties, to disturb tlie rightful })o.' 5 '>essI()n oftliese lands by Kislum 
Chunder Roy and others, aifii to obtain their annexation to mouzah 
Dhamnarea. Under these circumstances, 1 am of opiidon that Kishen 
Chunder Roy and others, respondents, are clearly entitled to recei\e 
the rents of the lands in dispute, ami tlierefore dismiss the appeal 
with costs. 


• * 'I’ltE Si'ii JvNCAftv 1850. 

No. 1.'5 of 1849. 

Appeal ft om the deii^ion of Mahomed Sat/em, Sadder Ameen of Hardwau, 

dated \ ',Mh April 1849. 

Jnggcj.ssnr Sirkar and others, { Defendants,) Appellants, 

versus 

Ki'.lien Chunder Roy and others, (Defendants,) Respondents. 

d'ms ca^e of apjx'ul has sj)rung out of the preceding case No. 12 
of 1849, iii wind) Dour Bxj'ick was plaijitiiK 
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Tlic suclclcr ameen’s decree contained an order to tlie cfTcct tliat 
the plaintiff' Gour Barick should pay the rents of certain disputed 
lands from 1256 B. S. to Kishen Chunder Roy and .others, res¬ 
pondents, the proprietprs of mouzah Karnulgarea, whilst the appel¬ 
lants claimed them as a part and parcel of mouzah Dhamnarea. 

Gour Barick admits, in his plaint, that he has not been in posses¬ 
sion of the lands for eleven years, and that even then he was only 
so for nine days, and this fact of dispossession is further su]>ported 
by the aincen’s local en([uiry when the case was pending in the sub¬ 
ordinate court; his story regarding tlie payment of the rents, dur¬ 
ing this long ])eriod to the appellants, I consider to be totally un¬ 
worthy of credit. Under these circumstances, therefore, I see no rea¬ 
son for interfering with this portion of the siidder ameen’s d('cision, 
especially as the opti<)n of bringing a regular suit for the lands in 
fjuestion is open, and e.\[)ressly reserved to the appellants, their 
claim being one of proprietary right, whilst the original case under 
rcA'iew is merely oni' brought by an under-tenant for possession and 
mesne profits. The appeal is dismissed. 


'J’lIE IdTIT jANUAny 1850 . 

No. 155 of 1840. 

Jppeal (if/aiiisf the decision of Prnnj Mohni lianerjea, Moomiff of Kytee, 

dated V,\th April IS 19 . 

Sheik Suinsudileen and others, (Defendants,) Appellants, 

vermis 


Fyz^nls^a Beeboi^ and others, (Plaintiffs,) Respondents. 

Tins case vas instituted for the partial reversal of a sale held in 
execution of a decree of court, for the recovery of possession (jf lands, 
from vhich })laintifl‘s had been ejected by the purchasers, and for 
mesne ])rofits. , 

'File facts of the case may be briefly Atated as folloAVs: A small 
estate in tlu' village of iMumrezpore was held by one ^lahomed Jnn- 
ghce, this man had a family of five sons and two daughters, Ma¬ 
homed (i )lam Shah, Golam Nusnf, Golam Jelaiiee, Golam Mowlah, 
(Tolain Sumdannee, ball Beel)ee, and (’hand Beelu'e, against three of 
these, viz,, (ndam Nusnf, Golam Mow*lali[j and (u)lam ,Siiindannee, 
one Kishen Mohnn Bose had obtained a decree, in execution (*f Avhit^j, 
an eight anna share of a tank and <^ne beegah of land belonging to 
the above estat(‘, was attaelu'd and sohl Raindhou Bose and Ain- 
dun Mohun Bose, 'riiese persons,on the strength of this purchase, dis¬ 
possessed plaintiffs of about two beegahs and sixteen cottahs of other 
land in excess of the lot sold, and afterwards disposed of what they 
had ac([ulreil to Sumsuddeen and other defendants (appellants,) 
against whom the plaintifl’s iioav jweferred their claim. 'Fhe plaintiffs 
are the heirs of five children (»f Mahomed Junghee, \iz., Mahomed 
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Golain Shah, Golain Jelannee, Golani Mowlali, Lull Bcebce, and 
CJiand Beebec; althougli Golain Mowlali was one of the three de¬ 
faulters against w hom tlic decree had been obtained as above stated, 
yet his heirs came forward to contest the sale as proprietors under 
a deed of gift from him. 

The defendants urge that the case cannot be tried on its merits 
for a variety of reasons; first, the deed of gift on wliieh the heirs of 
Golain Mowlali rest their claims, has been already set aside by the 
court in a previous case; secondly, that in another suit Golam Jelan¬ 
nee is represented to have died without heirs, though Fuzul Ilosein 
now comes forward as his grandson ; thirdly, ^lahomed Golam 
Shah died before his father, and consequently his children can have 
no claim as heirs of IMahomed .Tunghee; fourthly, the institution 
of this suit is opposed to the statute of limitations, as years should be 
calculated as consisting onlv of 360 daV^s, and 12 years on this com- 
putation have elapsed; fifthly, the heirs of f Jolam Suindnnnee 
are not correctly represented, there are otliers besides those named 
who should have been made parties to the suit; sixthly, the re¬ 
sidence of Fyzunissa Beebee is falsely stated to be in Mumre/pore, 
whereas it is at Sundrooh,. to the south of Calcutta; seventhly, 
the name of one of the heirs of Golam Nusuf has also been omitted ; 
eighthly, that Amjud Ali, heir of CJiand Bcola'c, and Lall Beeliee, 
are residents of another district, and in all probability have had 
nothing to do in signing the velvalutnamah in this case ; and nintltl}^ 
that the lands in dispute do not belong to plaintilf, but have always 
been in possession of dcfemlants by inheritance. 

Rahadanissa Beebee, a younger daughter of Golam Siimdanneo, 
alleges that her name, as one of the heirs of her father, has been 
omitted wdth a view'of injuring her right to a share in tlie jiroperty. 

The moonsitf overrules the objections of the ilefeudants in regard 
to the residence of Fyzunissa Beebee, the omission of names amongst 
the heirs of the children of Mahomed .runghee, and to jurisdic'lion 
under the law of limitation.*’ He considers it to bo established, that the 
lot sold in execution of the flecree of Kishen Molmn Bose, was the 
property of all the heirs of Mahomed Junghee, and therefore could 
not he liable tor the debts of only three of them; and that the idaim 
of the plaintiffs for the dispossession of the lands not included in the 
sale, which defenrlants (appellants) had wrongfully usurped, is clear¬ 
ly proved by the evidence of witnesses arul the pajiers of the casix 1 Ic 
therefore reverses the sale as far as the shares of the heirs of Golam 
Jelannee, Lall Beebee, and Chand Beebee are concerned, and restores 
to them possession of one-third of the jiortion of the estate sold, and 
also of one-third of the land from which they had been ejectial by 
the defendants; he further restores to the descendants of Golam 
Mowlah in their capacity as heirs (setting aside their claim under 
the deed of gift) one-sixth of the lands only from wdiich they had 
been ejected. 
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The .appellants arc dissatisfied with the decision, and plead to the 
same efl'cct as they did in the first answer. 

JUDOMENT. 

T quite concur with the moonsiff in the manner in which he has 
disposed of the objections of the appellants (defendants) in regard to 
jurisdiction, cither on account of informality in the institution of the 
suit, or the expiration of the period within which the claim ought to 
liav'e been preferred: in both instances their pleas fall to the ground. 
The omission of the name of any of the sharers or heirs, even if it 
has occurred, will not bar the trial and decision of this case, as the 
riglits and interests of no one but of those actually named arc in 
any way afi'ected cither for better or worse. The original de¬ 
faulters had only a partial interest in the property sold, and those 
interests only Avcrc or co*ld be transferred; the claims of the 
lieirs of Golam Shah arc ^lot recognizable in court, he having diecl 
during the lifetime of his father ; but consiilcring that the plaintittV 
claims to the extent decreed have been fully established by the evi¬ 
dence of witnesses atldiiced, and further even sujjportcd by the depo¬ 
sition of one of tlic witjiesses brought forward on behalf of the 
defendants, 1 am of opinion that the moonsitf’s decision is quite ctn- 
reet, and in no respect o})en to revision. I therefore uphold it, and 
dismiss the appeal. 


The l.li'j’H .Tamjauv IS.K). 

No. Lo4 of 1849. 

.ippeal a</aiasf, the decision of Peon/ Mohini lianeijea, Moonsiff u/Kpt 

dated \ 7)th S 49. 

Slieik Sumsuddeen and others, (Defendants,) Appellants, 


ee. 


Idrutt TTosein and others, (Plaintifis,) Respondents. 

Tins ease is piTi isely the s.ame as tlie one decided yesterday. 
No. lo;5 of 18 J9, witli this one exception that the ])laintitrs in this 
case are the heirs of the parties agaiiwt whom the decree of Ivislien 
IMohun Bose was passed ; tlu‘y liave iiuthmg therefi>re‘to object»t(i 
the sale of their riglits and interests in the portion of the estate sold; 
but they have jireferred this suit to recover possession of the lands 
from which tiiey were ejected by the jiurchasers, in excess of what 
was included in the sale papers. The same arguments arc used both 
sides, and the same reasons suggest the same decision. 

'riie moonsitf decreed the plaintiffs’ claim, and J see no reason for 
interfering with the decision, and therefore, on the grounds specified 
in No. IT).'), decided yesterday, I dismiss this appeal, and confirm the 
decree of the lower court. 
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No. 220 of 1849. 

ylppeal from the decision of Mr. J. S. Belt, Moonsif of Burdwan, 

dated 'IXst April 1849 . 

Bii'^himiiissa Bocbce, (Defcmlaiit,) Appellant, 

versus 

Siirroop Del), (Plaintilf,) Kespoiulont. 

Tins case was instituted for tlie recovery of rupees 47-4, priiud- 
pal and interest, due on a bond exc'cuteil l)y tlio husband of appel¬ 
lant (defendant^ in favor of respondent (plaintiff). 

It ajipears that appellant’s liu^band, Fuzur-ool Italnnan, had cer¬ 
tain daily transactions in the article of rice with tlte respondejit, and 
on the adjustment of accounts the sum of rupees 2.‘3-10 was found 
to be due tt> respomhait, w]jich Fuzur-ool Raliman Avas at that time 
unable to pay, lie therefore sioiu'd-a bond for the amount paA'able 
in Assin 1244 !>. S. The man died on the 25th Bvsakh 1249 B. S., 
the debt beiu^ still unsettled, and conse(|Ucntly the jilaintitf (respon¬ 
dent) sued for the princii)al, ru])ee.s 2.3-10, and interest to the same 
amount, makinii; the claim rupees 47-4. 

The defendant (ajijxdhuit) states that she is not the sole heir of her 
late husband: tliat his brother and three sisters are with herself 
joint heirs and in joint possession of the property left by him; and 
that as tliese individuals have not been made parlies to the suit a 
nonsuit should liave been declared. She also denies the execution 
of the bond by her husband. 

'i'he moonsiif remarks that the bond is proved, an<l adds that as 
defendant is not sole heir of *her husbaiifl, she cannot be made j)or- 
sonally responsible for Ins' debts, whose ]>n)])evty is alone aiiMver- 
able, and therefore decrees the case in plaintid’s favor on d’ufussul 
Kalmian’s (a mistake for Fuzur-ool Bah man’s) property. 

Tliis decision is clearly erroneous. In a case of this di'scription 
it is not suflicient to say that the propr-rty of a deceased person 
i.Sircsponsible for liis debts'; there must be persons A\ho are in po,?- 
session of that property, and these jiersons are liable to the extent of 
such property as they have acfjuirod by inheritance. The mijonsiff, 
in his decree, states that plaintiff is not the sole heir of her late hus¬ 
band, thereby implying that there are otliers as stated by the de¬ 
fendant; whoever they arc, 1 conceive that they must bo ni.'ulc p.ar- 
ties to the suit before a decree for the recovery of the debt can be 
passed. As the case now stands, I consider the moonsiff’s decision 
to be irregular and incomplete. [ therefore reverse the decree, and 
return the case for further consiih'ration. 
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The 15tii January 1850. 

No. 232 of 1849. 

Appeal from the decision of Peary Mohun JSanerjea, Moonsif 
of*Kyte.e, dated 2nd May 1849. 

Rada Madub Mitter, (Defendant,) Appellant, 


versus 

Kisliorec Dossca, (Plaintiff,) Respondent 

The plaintiff states that her husband, Srecniath Mnjoomdar, on the 
23rd Falirooii 1236, purchased from one Kislien iSIonec Dussea, a 
sn\all estate in imnizah Arooee, for tlie sum of rupees 96 ; that a 
pei'soii named Miidun Mohun (xosayo oljtained a decree against 
Kilia'll Monec Dossca and otliers, in saiisfaction of whicli tliis 
talook was attaelied and sold on the 2nd Chyte 1248 to Lnckee 
Pi'cc'ya Dossca, in the naflio of her brother Rada Madub flitter, 
(ileCendant) appellant, for Ca)inpany's rupees 68 ; that plaintiff pre¬ 
sented a petition ol)jectinif to the attachment, but the case was 
struck off, and she no^v sues for the reversal of the sale and 
rec'osery of pos^('ss.ion and luebuc prulils from 1249 to 1254, 
rupees 195-4-15-2. 

'riie defi-ndant Miidim ^lohnn Gosayc deereedar, a<hnits that, 
thronn,h iyiKU'ance of tlu' transfer of the jn’o))erty to plaintilf, he 
had attaclied and sold I lie estate in satisfaction of his decree. 

Rada Mailub Mitter, delendant, states that as the deereedar 
attached the jiroperty so he purchased it; that Kishen Monee was 
in possession antei'ior to tlie sale, and that plaintiff’s name ojily was 
ivcorded in the zemindar’s books. 

The moonsiff remarks that it is cltvirly proved that Sreenath 
Mujoomdar, husband of plaintiff, was in jios'.ession of the lands which 
Avi've sold in satisfaction of a decree issued against Kishen Monee 
l)()^sea, betwi'cn whom and the plaintiff there was no connection; 
he therefore uj’sets the sale, and decrees pQssession with mesne ju’oHts 
and costs against Rada Madub flitter purchaser, and ^ludun Mohuii 
Gosaye decrtrdar. 

4’he aj'ocllant eontenda that he is not liable for the mesne profits, 
as he ])rofi''''i‘s to h.ne made the purchase in oood faith, and trust¬ 
ing b) the honest proceedings of thb (Wcreedar, and. prays for a 
reversal of the niooiisiirs decision to this extent. 


Juj>0,MEN T. 

It is difficult, considering the f\sullahs of former years handed in 
by the ])laintilf {resjiondent,) that the appellant, w hose own sister 
is the talookdar of the village, and wh<» is himself the ijaradar, and 
who had in that eajiacity brought suits for arrears of rent against 
the respondent for this very' land, was ignorant of the true state 
of the case when he purchased the property. F cannot but believe 
that lie was actuated by improper motives when he contributed so 
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inatcriiilly to ojoct tlie i>laiiititVfroin liis liolding under circumstances 
so unjust, and tlierefbie am of opinion that he lias been very 
properly lield liable, with the decroedar, for the losses to which the 
respondent has been subjected. I dismiss tlv3 appeal, and confirm 
the order of the lower court. 


The 17th January 1850. 

No. 23 of 1849. 

Appeal from the decision of the Sudder Ameen of Burdwan, Mahomed 

Sayem, dated June 18-19. 

Cliand Beebee and others, (Defendants,) Appellants, 

versns 

% 

Sumboo Chunder Ghose, (Plaintiftj) RcsjKjndent. 

This suit was instituted to reverse the proceedings of a talookdar 
cancelling a lease under the provisions of Clause 4, Section 18, 
Regulation VIII. of 1819, and to recover possession of the land, 
with mesne j)rotits. 

'J'he plaintiff states that on the 5th Poos 1251 B. S., he purchased 
from Fakeer Cdmnd Sein, and Ram Dyal Sein, for the sum of ru- 
|iees 49, a parcel of laud, viz. beegahs 35-13-8, bearing a junima of 
Sicca rupees 39, in the village Rusweekhund, of which the defen¬ 
dant was talookdar; that in 1252 B. S. he paid his rents and ob¬ 
tained recei]}ts for the same, but the talookdar, in collusion with the 
parties from whom he had purchased the lease of the lands, prose¬ 
cuted tliem, Fakeer C hund Sein and Ram Dyal Sein, summarily in 
the collector's ofHce for arrears amounting to rupees .32, and that as 
they assente<l to tlie justice of the claim, the de[)Uty collector Ijefore 
\>lK>m the case was pending, notwithstanding Ins oppositiim, decreed 
the case in favor of the tidookdar, defendant (appellant); that 
then the tahjokdar made other arrangements for tlie uianagenieTit of 
the lands with one Sowaubuddecn .Mulik. The jdaintiff further 
statcM that after the decision of the summary suit he appiaded to 
the collector, who directed a re-investigation of the case bv the 
dej>uty collector, by ■whom tlu) former order was adhered to;” that 
h( 4 a])j)lied again to the collector, and liis case was then sent to the 
assistant. This oflicer jjcrmitted the plaintiff to deposit tlie amount 
of the claim, and so left the case, without however interfering with 
the decision of the collector. The plaintiti' at last lays his claim in 
the civil court where he obtains a decree to the full extent on sulli- 
cient .and satisfactory evidence,—the very parties, who sold the lease 
in Poos 1251, and thou actpiiesced in the justice of the claim against 
them f(jr arrears fu’ 1252 in the de])uty collector’s office, now 
coming foi-warrl and .‘’.cknowledging the transfer of their interests to 
tlie plaintiff as stated by him. 
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Cliand Beebee, talookdar, objects to the decree of the suddcr ameon 
in so far as it renders her as well as Sowaubuddeen liable for the 
mesne profits. She contends that in the deputy collector’s office an 
arrear was adjudged to bo due from the plaintiff, and that therefore she 
was fully justified by Section 18, Regulation Vlll. of 1819, in act¬ 
ing as she did; that the transfer was not recorded in the talookdaree ac¬ 
counts ; that the purchaser derived all the benefit from the transac¬ 
tion, and has enjoyed the profits of the lease; that therefore she 
should not bo made liable for the mesne profits during the period of 
the plaintiff’s ejection. 

Judgment. 

Tt is quite true that Clauses 4 and 5, Section 18, Regulation VIII. of 
1819, authorize a zemindar to cancel a lease and make other arrange¬ 
ments for the nianaijcment of the land after an arrrear has been ad- 
judged to be due, hut it will not justify a zemindar, nor will it 
exempt him from liability, if he carries out its provisions in bad 
faith. In this case the plaintiff has been very hardly used, and 
there is strong presumptive proof for believing the talookdar to 
have liad a large share in the transactions. The sellers’ assent to tho 
claim of the tahjokdar, which they well knew, and afterwards wlien tho 
evil was done, virtually admitted, was not due from them, but from 
another, i. c. when they confessed to the transfer of the lands to the 
plaintiff', must have l)een given at the instigation of the appellant, 
and it is impossible to believe that he was or could be ignorant of 
the transfer. 1 consider, therefore, that the decree of the sudder 
ame(‘u is in every respect equitable and proper, and accordingly 
dismiss the appeal. 


The 26Tn January 1850. 

No. 255 of 1849. 

Jppea! from the {teeision of Pearee Mohnti Banerjea, Moonsif' of 
Ktjtee, dated 'M)th Matj 18-19. 

Kisheii Doss and others, (Defendants,) Appellants, 

versus 

Ram Jewuu Mookerjea, (Plaintiff*,) Respondent. 

Tins suit was instituted by the plaintiff to recover damages from 
defendant for assaidt and abusive language. 

Plaintiff* states that his servants ami defendants were (piarrelling 
about some cows belonging to the latter, which had trespassed on a 
sugar-cane field of the former; that he went out to see what was 
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tlje matter, \vlien tlefeiidants abused liim and knocked liiin down ; 
tliat lie is a respectable braliinin, and that to be abused by persons 
ot the defendants’ caste is a great disgrace: he therefore sues for 
damages to the amount of rupees G-1. 

Tlie defendants deny the whole of the charge, and bring forward 
witnesses to prove a negative and refute the evidence of the plaintilf, 
but I agree nith the moonsitf in thinking they have failed in doing 
this. That officer decreed damages to the extent of rupees 20 against 
the four defendants, in fact mulcting them in rupees 5 ('ach, toge¬ 
ther ^^ith the costs, and 1 see no reason for interfering ith the 
decision, and therefore dismiss the appeal, and confirm the moonsitf's 
decree. 


'I’lIF'. 2ol lI .1 VM Ain dSoO. 

No. 270 (.r 1849. 

Apppitt from flip i/pitxiini of MuhnniPtl Saijpiii, Sni/f/pr Ameeu MooiiKiJf, 

(I'ltpil 'l\\rd M(nj iiS-l!t. 

Sonaubuddeen, (Plaintilf,) Apj)elhmt, 


rc/stis 


(iopeeiiath Deh ainl others, (Deleiidants.j Itcspondeiits. 


In this case the j)laintiff had sued the defendants for a j’cvcrsal 
of sale held nnd(*r the provisions of Kegulation V. of 1812, and 
liad obtained a decree from the smhler ameeii for the n'versal and 
for refund of proceed^ but he now ap[)ealed on tiu' ground that 
the sudder ameen had not iuljudged damages uiuler the pro\isions 
of Section 6, Regulation of 1793. 

It a{)j)Cars from the paj)ers in this case, and from the cii’cujn- 
stanccs connected with the case Xo. 23 of 1849, decidcfl in this 
court in appeal on tlie 17t]i instjuit, that, on account of the land 
lately occnj)ied by j)Iaintiff, ^here had heeii much dispute hetneen 
hipi and otlior jairties, nrtlj whom the defendants are alleged to he, 
closely allied, and no doubt (ho attacliment and sale of plaintiff’s 
jifoperty for an arrear, said to he dm? from anotlier [>arty to defen¬ 
dants, was done merely to harass and annoy the plaintiff. The Jaw 
declares that in su(;h cases damages shall be paid, but, supposing 
tliat it is discretional, I am of opinion tliat the defendants acted 
know'ingly and maliciously, and are thorcfire ciititlerl to no consi¬ 
deration, and should be made liable for the full amount of damages, 
which, in modification of the sudder anieen’s decree, I hereby award, 
as rtMjuircd by the enactiriont above referred to. 
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The 28th January 1850. 

No. 254 of 1849. 

Appeal from the decree of the Moonsiff of Kytee, Peuree Mohun . 
lianerjea, dated 26th May 1819. 

Jugessur Sircar, guardian of Bindrabun Beliaree Mitter and otliers, 

minors, (Defendant,) Appellant, 


versus 


Nitro Maye Debec, mother of Cliaradah Pershad Roy, (Plaiiitilf,) 

Respondent. 

The moonsiff, in his decision in the original case of enhancement 
«)f revenue, as instituted by the plaintilf (respondent,) absolved the 
appellant from all liability, but saddled him with his own costs, as 
he was alleged in the ainepn’s report to have been in ])ossession of 
the lands on account of which the enhancement was claimed. The 
moonsiff remarks that it is not necessary to try the question regard¬ 
ing the benaniee jnirchase, or the ])Ossession of the lands by Juges¬ 
sur Sircar and others, and further on in his decree he adds that, as 
tin's (piestion of possession by Jugessur Sircar, as reported by the 
ameen, does not require to be investigated, therefore that party are 
liable for their own costs. Now this aj>pears rather indilferent 
logic. The moonsiff declares that it is not necessary to decide a 
})articular ])oint, and yet he does virtually decide it, and acts upon 
the decision, for manifestly the aj)])ellants would not be liable for 
theij* own costs, unless they were in j)os.session, and the refusal to 
allow them their costs is in fact a decision that they were so. It is 
(piite clear, I think, that if the point was not tried, it was not proved, 
and therefore it was irivgular to saddle a party against whom 
nothing is proved with the costs of suit. 1 therefore decree the 
aj)peal, and reverse the moonsiff's decree quoad the costs of 
ajipellant. 
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Present : HENRY C. HAMILTON, Esq., Officiating Judge. 


The 17tii January 1850. 

No. 18 of 1848. 

Appeal from the decision of Moulvee Assttdoollah, Moonsiff of Radanuggur, 

dated 2ith December 1847. 

Bungscc Dlmr*Surmali, (Plaintiff,) Appellant, 

versus 

Gyarain Tliacoor Doss, (Defendant,) Respondent. 

Suit to recover principal, rupees 114, interest, ru])eos 117-4, 
total Sicca rupees 231-4, or Company’s rupees 246-134, due on a 
kurarnaiuali. 

Plaintilf states that one Gocoolannnd Sein took out execution of a 
decree No. 235, for rupees 571-2-12-1 aiiainst Heeralal Ghose, 
and sold it to the defendant for ru})ces 200, and as there were 
money transactions between him and Gocoolannnd, the latter gave 
him a buraut for tlic money on defendant, but as defendant was 
unable to pay down the cash, he gave him (plaintilf) a kurarnamah, 
promising to li(|uidate it on the 15th Assar 1246 B. S. On the 
10th Jyte4248 11. S., plaintilf states, defendant paid him rupees 86, 
as per receipt on the back of the bond, and not having liciuidatecl 
the remainder, ho sues him. 

Defendant says that he and his blather, Khettroo IMohun Tha- 
coor, s(puired their accounts with plaiiftiif, and a balance of ru¬ 
pees 294 liaving been found to be due, they made over to plaintiff 
lor six >!'ars from 1218 to 1253 B. S., 29 beegahs 17 cottahs of mal 
and lakhiraj land, ealhaiNubbooalidan, 8:c., in inouzah Radanuggur. 
An agreement was entered into on /he 19tli of .)yte 1248 B. S., 
and plaintiff gave liliti a rooka on jdaiil paper agreeing to restii’o 
this land to liini (did'endant) in 1254 B. S. Defendant then states 
that plaintiff let out the lands at a Jiimina of rupees 49 ])er .'uinum, 
to Ram Ivunh\e Mookerjea for tlie ])eriod of six years, taking from 
iiim a kuboohnit, dated the 27th Sravuu 1248 B. S. He collected 
the rents, ami on the ryot falling into arrears ]ilaintilf sued him for 
his rent I’rom 1248 to 1250 B. S., suit No. 188, and on the 
stnmgth of this very kubooleut he obtaijied a decree and was paid 
his demand. Delendant urges that all those transactions have boon 
kept back by plaintilf, and ho novv sues wrongfully; he denies ever 
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liaviiig paii^l any tljlng on the boiul as alleged by plaintiff, produces 
plaintiff's rooka or ekrarnaniah, and relers to his documents in 
refutation of the plaint. 

The inoonsiff says that ho took up this and a miscellaneous case. 
No. 133, simultaneously, and it ai)peared that plaintiff' was unable 
to prove it and it was a bad one; further, as it was clear from 
another case. No. 188, that this very sum of rupees 200 had been 
mczitioned in the kubooleut which plaintiff had filed, and a copy 
of which had been left with the missil, it was wrong for ])laintilf 
to demand it twice from defendant; again, although plaintiff held 
the kurarnamah, defendant had produced the plaintiff’s rooka, and 
by examining it, and the evidence of the defendant’s witnesses, it 
was evident that the amount claimed luul been included in the 
ekrarnaniah for rupees 294, dated 19tli of .lyte 1248 H. S., as stated 
by defendant: consequently the mouhsiif dismissed the ])laintiirs 
case, with costs. 


In appeal, plaintiff urges that defendant never apjieared until the 
case was proceeding exparte; he refers to the particulars given in 
his jowaub-ool-jowaub; argues that if the bond for rujiees 200, on 
which he sues, had been cancelled*or incliuled in the o)ie for rujiees 
294, as alleged by defendant, some mention thereof i\()uld have 
been entered in the latter bond, which refers spreiaU// and nn/i/ to 


one money transaction. lie relies on tlic evidence lie has produced, 
points out various contradictions in that of defendant’s witnesses, 
and after alludinir to various other matters wishes to make out tliat 


Ram Kunhye's kubooleut, ivlneli he filed in case No. 188, had been 


exchanged. , 

Gyaram, defendant, replies, the case ivas heard, the apjical ad¬ 
mitted bv the late judge, Mr. Garstin, on the 7tii of Atarcdi 18-19, 
and ])ostj)oned pending enquiry into plaintitf's statement that this 
kubooleut had been exchanged. 


I have carefully oonc thivugh the nuthees ol the sevci-al cases 


mentioned above, and I sev: no reason whatever for ([nc.-itioiiing tin*, 
judgment of the lower court, while 1 cannot too strongly eoiidtann 
the statements of the plaintiff, which, in my opinion, are utterly false, 
liy examining the oi'iginal and its c-opy of the kubooleiits, dated the 
27th of SrawLin 1248 lb S., given by the ryot, Ram Kunhye Aloo- 
k^njea, to plaintiff, after he had obtained defeuflant s latuU for six 
years, in considei’afion of his having lent him at various times ru¬ 
pees 294, they both agree, and there is not the slighti st reason to 
suspect that the original has been exchanged. f’urtlu*r, in the last 
bond for rupees 294, dated the 19t.h of dyte 1248 H. S., and the 
ccaa*esponding rooka fduly stamped) left in defendant’s possession 
and filed in court, it is clear that all «)utstandings, including tlu' 
boiid for rupees 200, had hoen squared betweett plaintiH', defendant, 
and his brother, nj) to that date; and the addition of the words 
ekdufi’a at the end of the first line on the bond, dated tlie 19tli 
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of Jyte 1218 B. S., to make it appear that the bond referred only 
to one transaction, is too plain to be mistaken, hence plaintiff’s 
stat(Mnent to this efl'ect is false, and although he was called upon to 
produce this document on the 7th of March 1849, he never did so 
until the 20tli of Decetnber 1849, and then only in person and not 
by his vakeels. 

Holding the above view of this case, I have no hesitation in con¬ 
firming the decree of the lower court, anti I hereby dismiss the 
apiieal. (^osts throughout the courts to be paid by appellants. 


TitE ITtii January 1850. 

No. 40 of 1848. 

Appeal from the t/ecision of Moulvee Maszvm Jlossein, Moonsiff of 
Madhuhynnye, thtted December 18-17. 

(iuvind Aaui Prutihar, Plaintiff, 


versus 


1, Iliiree Churn Roy, 2, Kureeni Khan, and 3, Fukeer Doss Khan, 

Defendants. 

Iluree Churn Roy and Kureem Khan, Appellants. 

Suit laid to recover the sum of rupees 80 , principal, and ru¬ 
pees 55-13-2, interest, n)tal rupees 141-13-2. 

Plaintiff states that the defendants jointly borrowed rupees 80 
from him, agreeably to a bond, dated the loth of Aghun 1248 B. S., 
jiromising to give him, during the month of Poos 1248 B. S., 
ru|>ees 55 worth of rice, 29 rujiees of goor, and 2 rupees soorsoo. 
Failing to pay him, jilainliff siu’d defendants for rupees 133-1-5, suit 
No. 202, but having been nonsuited ofi 23rd April 1847, he has 
brought this action afresh. 

Fuke,er Doss Khan, defend.ant, denies the whole transaction, savs 
he can write, and has hc(*n se[)arated fmm his father, Kureem Khan, 
(h'fcndaut, since 1210 B. IS., and if he h.'fd joined in any bond, he 
would have signed it. 

Kureeni Khan, defi'udant, acknowledges to the three defendants 
having jomtl^ given the bond; urges that he ga\e a buraut in 
favauir of Khettur Mohun Neogee for rpixH's 50, in part of the above 
rupees 80, on account of revenue, which was due by him froiw 
mouzah Ooturhar Arazee mehal, and as the plaintiff did not pay the 
money, the gomashtah attached Jiis (defendant’s) crops, whereupon 
]daintiff gave him rupees 50, and rupees 2-8 for his expenses, and, in 
return for this cash, defendant says, he made over to plaintiff', on tlie 
5th of Maugli 1248 B. S., a certain quantity of rice and goor. Ho 
admits that the bond does not concern Iluree Churn and only 
himself 

Iluree Churn follows in, and relies on the reply of the previous 
defendant. 
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The moonsifF is of opinion that tho case is proved against Nos. 1 
and and not No. 3 : ho docs not credit defendants’ statement, par¬ 
ticularly as they hnled to prove it although called upon to do so; 
he thinks that, as Hurco Churn signed tho bond, ho is responsible, 
and as Fukoer Doss Khan can wiate, he surely would have signed 
the bond, had he given it to plaintiff jointly Avith others. lie there¬ 
fore decrees the ease in plain tills favor against deiendants Nos. 1 
and 2, and releases No. 3. 

Without entering further into the merits of tho case, I find it is 
incomplete, and that the moonsilf has dccitled it Avithout taking any 
CAudence, relying only on copies of such evidence as Avas taken Avhen 
plaintiff Avas formerly nonsuited. I remand the case therefore for 
trial lie novo, decreeing the appeal. Value of stampt paper to be re¬ 
funded in the usual Avay. 

The 23rd January 18 o 0 . 

No. 41 of 1848. 

Appeal from ike decision of Mon/ree Assudoollah, Moonsiff of Rada- 
nvijyur, dated Januanj 1H48. 

Narain Ghuttait, Waiiitilf, 
versus 

Rammohun Goshein and others. Defendants. 

Rammohnn Goshein, Appellant. 

Suit to obtain possession of 2 beegahs of jaghirc land, Avith 
9 years’ Avassilaut, laid at rupees 62-4. 

Plaintiff states that one Gopal lihandaree, the former sirdar ghut- 
Aval of ghaut Beersingah, Ijting dismissed, he Avas aj>])oiiifed in his 
room, and obtained jmssession of his lands in 1245 1). S. W'ith res¬ 
pect to 2 beegahs of land called ]\ittoaria, tlie defendant, Goslieiii, 
filed a petition against him iu the foujdaree coui t, (No. 674.) Avhere- 
upon the joint magistrate tlirccted, on the 13tli of Feijruary 1847, that 
the Goshein should be retained in possession, and plaintiff might, if 
lie so pleased, sue him in the civil court, ho consec^ueiilly sues, iko. 

Government, having been made a party to the suit, ri‘[)Iy lhat tliey 
are in no Avay concerned in if, and have never dispossessed, or onler- 
0(1 ])laintiff to be disposse^>s(‘d. 

Rammohun Gosliein, defendant, replies by claiming the land as his 
OAvn lakhiraj; he urges that the joint magistrate always puts ghut- 
Avals in possession of their jaghires Avhen vacancies occur in any Avay, 
and, had the land at issue been ghutAvaJlVj plaintiff would have sure¬ 
ly obtained possession, and sheAvn bis recei|rt*for the same: plaintiff 
is the brother-in-law of Gojial niiandaree, th(j dihinissed ghutw al, 
they"live together, and have evidently connived in saAing that the 
hitter was all along in possession. He states that in 124?) Ji. S., the 
ghutwal, ha\ing brought.foriifiird Kishoree Lohar as hiij ryot, filed a 
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petition agS,inst him (defendant) in the fonjdaree court, hut it was 
dismissed; that he has always been in occupancy, and plaintiff should 
liave brought his action jointly against him and his brothers, which 
lie has not done; tlia^ in 1253 B. S., plaintiff dispossessed him (de¬ 
fendant,) on which an Act IV. of 1840 case was instituted, the land 
attached, &c., and he (defendant) obtained a decree, &c. 

In the opinion of the moonsiff, defendant’s three witnesses cannot be 
credited, and defendant has not produced any documentary proof of 
the lands in dispute being his lakhiraj property: he believes the 
plaintiff ’s statement and his witnesses: and as it appeared from a list 
which was produced by i)laintiff*, that there were 28 beegahs of land 
hold as a ghutwally jaghire in mouzah Bcersingah, ho decreed the case, 
with costs, &c. 

In appeal, it is urged that the lakhiraj title should have been en- 
quiml into under Section 30, Regulation II. of 1819, that the 
niooiisiff has no authority to decide the case, that he has already 
been kept in possession under Act No. IV. of 1840, and he filed copies 
of decisions, &c., but they were not attended to, &c. 

Judgment. 

‘ In the first place, the moonsiff has not disposed of defendant’s plea 
as to the party who should have been sued; secondly, he has taken 
no proof and instituted no local enquiry by which it can be stated 
that the 2 beegahs at issue do in reality pertain to the 28 beegahs 
of jaghiredary ghutwally land situated in mouzah Beersingah; and 
as he has simply decided the case on oral evidence, reversing thereby 
several judicial decisions, I cannot, I confess, confirm his decree. I 
therefore decree the a})pcal, and remand it for trial de novo, and con¬ 
sider that, as the right to hold rent-free has not been contested, the 
moonsiff has jurisdiction in the mattef. Value of stampt paper to 
be refunded in the usual way. 


The 24x11 January 1850. 

No. 68 of 1848. 

Appeal from the decision of Baboo Bisheshur Chuckerbatty, Moonsiff of 
Bnncoorah, dated '12nd January 1848. 

Seetanatli Panjah, (Plainitiff,) Respoiulent, 
versus 

Bunkut Sing Baboo and others. Defendants. 

Bunkut Sing Baboo, Appellant 

Suit for the recovery of arrears of revenue for the year 1253 
B. S., laid at rupees 87-9-8, principal, and rupees 6, interest, total 
rupees 93-9-8. 

This suit w'as originally instituted in tho Bishenpore moonsiff’s 
court, but was eventually transferred to this moonsiff for decision. 
Plaintiff' states that a parcel of land'Ih mouzah Rugonathpore, &C., 
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nppertaining to talooq Shoeroomoneepore, is held with a jumma of 
Sicca rupees 82-2, in the names of various ryots, and this rent was 
always paid; but Uunknt Sing, defendant, having laid claim to the 
land in dispute in virtue of a mocururee pottah, dispossessed the former 
talooqdar. Beer Cliunder Chatterjea, whereupon Beer Chunder 
brought an action. No. 353, in the Bishcnpore rnoonsitf’s court, and 
obtained a decree against him, Bunkut Sing. Bunkut appealed. No. 
168, and the decree was amended, the land to continue with Bunkut 
and the revenue to he paid to tlie talooqdar. Plaintilf bought the 
putnoe of lot Sheeroomoneejwre, and, having obtained possession, 
demanded his rents from the ryots; but as they will not pay, lie has 
sued them. 

Bunkut Sing Baboo, defendant, replies that he obtained a mo- 
cuntree pottali of the land at issue in 1241 B. S., at an annual 
jumma of rupees 50 from Gungapershaud Opadya, the former 
talooqdar; has paid his rent; has received possession; that his pottah 
has been uphold, and that the enhanced jumma is incorrect, \'c. 

Rugonath Sing and others, defendants, rejily that they have no 
concern in the cast' and can prove it by documents, and tliat they 
are in posicssitju of lakhiraj land by will from Domini Sing 
Thacoor, &c. 

Tiie moonsiff is of ojiininn that this suit cannot lie against tliese 
defojidants under Clauses 2 and 3, Section 11, Regulation VIII. of 
1819, because Bunkut Sing’s pottah lias been cancelled, and possession 
of the talooq was given to the former talooqdar. Beer Chunder; and 
as the plaintill takes the place of the former putneodar, lie must sue 
the ryots who cultivate the lands without reference to Bunkut Sing, 
from whom he cannot demand his revenue at rupees 82-2. lie con¬ 
siders this case mav be hronght under Clause 3, against the ryots, 
but not against Bunkut, under Clause 2, Section 11, Regulation Vlll. 
of 1819, he ox[)lains the evident meaning of the judge’s order in appeal 
No. 432, and argues that Bunkut, defendant, is evidently not a ryot, 
under Clause 3, Seetion H of the above enactment, and any lien lie 
held Avas possessed by him under Clause 2, Section 11, wliicli has 
lapsed. 

Under the above and for other reasons the moonsiff nonsuits 
plaintiff. 

^Bunkut Sing Baboo, defendant, appeals in order that his posses¬ 
sion may be retained, in conformity with the orders ho alleges w’ere 
issued in appeal No. 432, and he urges that the revenue slioulfl be 
received from Jiim and not from the ryots. 

Judgment. 

I have carefully gone through the case and find that the judge’s 
onlef in appeal No. 432, dated the Mtli of March 1844, is clear 
enough;it declares the alleged mocururee pottah of Bunkut Sing to be 
null and void under Clause 2, Section 11, Regulation Vlll. of 1819, 
and it rules that the now putrte^dar or auction purchaser can only re- 
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cover his rents under tlie CJause 3, of the same section and enactment, 
how therefore Bunkut, defendant, can now come forward and urge 
that he is the proper party from whom plaintiff should demand apd 
recover his rents, I do not perceive. He is not a khoodkasht or 
other ryot indicated in Clause 3, and his mocuriiree rights have all 
lapsed (in consequence of the lot having been sold) under Clause 2. 
The moonsiff’s order, I am of opinion, is perfectly correct, and plain¬ 
tiff should sue the r 3 ots for his rents, and if Bunkut or any other 
person should possess any rights under Clause 3, Section 11, Regu¬ 
lation VIII. of 181L>, they can then assert them. It is impossible 
to retain Bunkut’s alleged possession. I therefore reject his appeal, 
^^ith costs, confirming the decree of the lower court. 

Tin: 25'iyi Jaxitauy 18o0. 

No. ‘16 of 1848. 

Appeal from the decision of Moulvee AsadooUah, Mnonsiff of Radhana- 

pore, dated oth January 

Copal Chunder Chowdry, (Plaintiff,) Respondent, 

versus 

.Jeykislien Banerjea, tehsildar, (Defendant,) A[)])ellant. 

Si IT to obtain a receipt for rupees 21, whicli was paid as revenue 
to defendant on the 28th Pous 1254 B. S. 

IMaintiff states that defendant is the tehsihlar, on the part of 
the Burdwan rajah, of lot Beliarah, and lie was appointed by him 
gomastah of mouzah Takeramchunderpoor in 1253 B. S. On vari¬ 
ous dates up to tlie 8tl) of Pous of that vear, he remitted rupees 265 
to defendant, and obtained dakhilas, but on the 28th of Pous, he 
says, lie paid over to defendant rupees 21 in the presence of several 
people, but he received no receipt, and although he has frequently 
asked for it, he (defendant) will not gixe it to him, and he now sues 
him for it and double its amount. 

Defendant replies that plaintiff was the gomastah, and that on the 
10th of Assin 1253 B. S., ho only remitted to him rupees 49, a‘j per 
his dakhiia and recci[)t books; and as he would not render his ac¬ 
count, &c., Purshun?i(>o Mookerjee was deputed from the r.'ijbaroe to 
look after in.atters; whereuj)on plaintiff liletl his accounts, and a defi¬ 
cit of rupees 257-0-13 w:is found to be duo against him, to which lie 
agreed, signing a receijit fi»r the same on the 30th Maugh 1253 
B. S. (In the 17th of Falgoon 1253 B. S., llurreepershaud, plaintiH's 
brother, paid him, defendant, rupees 25, and obtained his dakhila. 
Plaintiff s statement was false, and he (defendant) wms at Gurbettah 
from the 7th to the 28th Pous as he can prove. 

1'he moonsifV urges that, although defendant denies plaintiff's state- 
nu'ut, has named twelvi' witnesses, and wishes to pmve his n/ihi, still 
he has not brought his witnesses and has not taken proper measures 
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to do SO; and plaintiff^ on the contrary, having proved his case by four 
witnesses, he decrees it in his favor with double the amount of claim, 
with interest, under Section 63, Regulation VIII. of 1793. 

In appeal, defendant urges that, if the allied payment on 28th 
Pous was correct, j)laintiff would not have been silent on the subject 
on the 17th Falgoon. Plaintitf is not his goirlastah, but the servant of 
the Burdwan rajah, whose- sunnud he obtained, and that a summary 
suit has been given against him. Further, he advances that his wit¬ 
nesses were duly pointed out, and subsequently, in consequence of 
their absence ishtebars were issued; that tliough he was called upon to 
apply on oath for their apprehension under Act No. XVII. of 1845, 
on the 28tli of December 1847, he was unable to do so, being absent; 
and that the moonsilf should have listened to his vakeel’s alleged ap¬ 
plication for a further period, instead of decreeing the case against 
him on the 5th of January 1848. * 

Judgment. 

On examining the record, I find that defendant used all endeavours 
and sj>ared no expense in causing the attendance of his witnesses, 
and it is not likely that at the last he would forfeit all, hy not ap¬ 
pearing himself w’ithin the tw'o day's which were allowed him on the 
28th December 1847, on which date a roobukary was issued by the 
moonsilf, althougli there is no proof that plaintilf’s vakeels were made 
aware of it. I find too that defendant did file various accounts, 
agreeably to vvliich, had his witnesses appeared, his case would have 
assumed a very dilferent aspect. Furtlier, as tliere are strong grounds 
for suspecting the testimony of plaintifi’s witnesses, when the date of 
the occurrence of each transaction is compared, I confess 1 think de¬ 
fendant should have an opportunity granted him of proving his ac¬ 
counts, his uUbi^ and his case. I direct therefore that tin* apj)eal he 
decreed, and the case be remanded for the purpose indicated above 
to the lower court. Value of stainpt paper to be refunded in the 
usual way. 


The 25tii Januaiiy 1850. 

No. 72 of 1848. 

Appeal from the decision of Moplvee AsadooUah, Moomuff of Itadhana- 
, yore, edited 'l \th January 1818. 

Khettur Mohuii Bannerjea, (Plaintifi^) Appellant, 

versus 

Kartik Chundcr Bannerjea, (Defendant,) Respondent. 

Suit to recover a bond debt of rupees 50, principal, and rupees 7, 
interest, total rupees 57. 

Plaintiff states that defendant borrow’cd the above sum from him 
on the 13th Aughun 1252 B. S., giving liim a bond for the same, and 
promising to rejiay him in Assin 1253 B. S.; not paying, he sues him. 
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Defendant replies that this case has been brought against him 
through spite, and is all false; tliat mouzah Chooreekoond, the 
lakhiraj property of him and plaintiff’s father, was resumed, and re- . 
venue due tlierefrom duly paid by the several sharers; but, in apj^eal, 
the tenure was upheld*; and as plaintiff’s father took away the whole 
of the money which had been paid by the sharers jointly into the de¬ 
puty collector’s treasury, he (the defendant) sued him in the Oundah 
inoonsiff ’s court, and obtained a decree against tlie plaintiff as the 
lieir of his father. Pie urges that he was at Pooncheh on the 12th 
and I3th of Aughun 1252 B. S., as he can prove, and he denies ever 
liaving borrowed the money or given the bond. 

The moonsitf observes that, although plaintiff* has produced seve¬ 
ral witnesses i7i proof of the bond, still as Gopal Burrun, one of them, 
says tliat defendant himself signed it, while Gopal Nundee, another 
witness, declai’es that the writer of the bond signed defendant’s name 
for iiim, he cannot credit their evidence; besides which the writer of 
the bond is said to be deceased. Gopal Burrun is a witness by 
profession; anti as defentlant sued plaintiff’s father and then his son 
once, No. 93, and again. No. 375, it is not likely that defendant would 
borrow money from ])laintiff while there was a feud existing. P’ur- 
ther, in tiio inoonsitf’s opinion, defendant lias established the ffict of 
his haying been elsewhere on the day on which the bond is alleged 
to have been written, and plaintiff was unable to produce any res- 
})ectal)le people to jirove his case before the ameen he deputed to 
enquire into it, in order that all doubts might be removed. Conse¬ 
quently, he dismisses it, with costs. 

In apjieal, plaintiff advances nothing new. He urges that, although 
two of his witnesses contradicted each other, his proofs were other¬ 
wise sufficient; he objects to Gopal Burrun’s evidence having been 
rejected, as he is not a witness by \»rofession, but his evidence has 
been admitted in another case; he is a brahmin by caste, lived sepa¬ 
rate from his father, but as he was his heir, defendant of course sued 
him as alleged; defendant might have been at both places on the 
same dav, and he relies on the amcen’s emjuirios. 


JUDCJMICNT. 


Considering that defendant had br»ug|it- an action against jdain- 
tlff’s father, and that a feud existed between them, it is not likely 
that defendant would have gone and borrowed money from the son, 
and given him a bond for the same. The contradiction in the evi¬ 
dence of the two w'itnesses is material, an<l as the alleged writer of 
the bond is deceased, suspicion becomes stronger against the bond 
being a valid document. P'urther, as defendant has satisfactorily prov¬ 
ed that he was not at the place where the bond is stated to have 
been wTitten, not only by witnesses but also by producing a receipt 
of the amecii of chow key Oundah, I cannot place any depeiidance 
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on plaintiff’s statement or on that of his witnesses, and, seeing no rea¬ 
son for interfering with tlie decision of the lower court, I hereby 
confirm it, rejecting the appeal, with costs. 

Tiifi* 29th January 1850. 

Appeal No. 7d of 1848. 

Appeal from the decision of liaftoo Mohan Lull Panday, Moomiff of 
Iturjorah, dated 28/A January 18-18. 

Mahinder Narain Gosliain, (riaintilf,) Appellant, 

VC) sus 

Surroop Chuiider Bural, (Defendant,) Respondent. 

Suit to recover rupees 175, principal, and rupees 24-4, interest, 
total rupees 299, due on a kurarnaniah, dated 23rd of Kartick 
1248 B. 8. 

Plaintiff states that defendant borrowed the above sum from him, 
promised to repay him in Gbyte 1248 JB. S., and pledged an 8 anna 
share in inouzuh Bindrabunpore, his mocurureo pro[)erty, also an 
8 anna share in inouzah Bunkanaly : defendant further stipulate<i 
not to alienate the above property until he had paid his debt: not 
paying, plaintiff now sues. Defendant confesses judgment. " 

Gobind Chund Ghur comes forward to lay claim to the pro¬ 
perty in mouzah Bindrabunpore, in virtue of a deed of mortgage 
which was given him by defendant, against whom he obtained a 
decree on the 16th of January 1848, for rupees 268-14-13, in the 
moonsitfs court of chowkee 8onamookee. lie urges that, as the pro¬ 
perty w'as situated within this or the Burjorah chowkee, the decree 
has been forwarded for execution there, (No 53,) and the property 
was advertiscfl for sale on the 26th Maugh 1254 B. 8.; and he adds 
that plaintill's is a false complaint, brought about in collusion w'ith 
defendant. 

The moonsiff argues that, as the defendant lias confessed judg¬ 
ment, and plaintiff’s vakeel did not wish to tile a rejoinder, no enquiry 
was necessary as to tlie claimant’s objections, and he decreed the 
amount sued against the defendant, ^vith costs. 

In appeal, plaintiff relies on the stipulation wdiich defendant 
entered into with him by his agreement bond, dated 23rd of Kartick 
1248 B. S., that he would not in an)^ way make away with the 
pledged property until he had paid his debt, and, further, he says, 
that the moonsiff in his decree should liavo directed the property 
defendant had pledged to him (appellant) to be sold in liquidation of 
his debt, as he advanced the money on the strength of it. 

Nothing has been urged by appellant to iiulucc me to interfere 
with the decision of the lower court, and as it is correct, I hereby 
confinn it, and reject the appeal, with costs. 
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The 30tit January 1850. 

Appeal No. 76 of 1848. 

Appeal from the decision of Baboo Bissessur Chnckerhutty, Moonsiff of 
Bartcoorah, dated 2^th January 1848. 

Shibopersliaud Paul Potdar, (Plaintiff,) Appellant, 

versus 

Madhub Potdar, (Defendant,) Respondent. 

Suit to recover a bond debt of rupees 11, principal, and rupees 
2-12-7, interest, total rupees 13-12-7. 

Plaintiff states, defendant borrowed the alxjve sum from him on 
the 17tli of Bysack 1252 B. S., giving him a bond on that date, pro¬ 
mising to repay him in Assar 1253 B. S., and pledging, until 
jjayment, his share in a houge in mouzah Sheeromooneepore: not 
paying, plaintiff now sues.* 

Defendant replies that plaintiff’s deceased brother and he made 
plaintiff their mohajun, and opened a cloth-shop, which was current 
in his, defendant’s, name. On sejuaring accounts on the 17th of Bysack 
1252 B. S, a balance of rupees 11 was found to Ijo jointly due by 
them to [)laintiff, and he eventually gave plaintiff a bond as if for a 
debt through Russick Sircar, for wdneh he holds three witnesses. 
Defendant urges tliat plaintiff's brother is dead, and plaintiff' is the 
malik of his pro])erty; that he gave him 5 rupees as per receipt on 
tJie back of his bond on the 15th of Cliyto 1253 B. S., in part of his 
demand, but plaintiff has made away with the real bond and substi¬ 
tuted the o7ie on which he noAv sues, wln'cli is a fabrication. 

The moonsift is of opinion that plaintiff has not proved his bond, 
and his witnesses contradi(',t themselves so much that it is impossible 
to believe that the bond which has been filed is the genuine bond 
which defendant gave to plaintiff. Some say the bond referred to a 
cash transaction, others that it was connected with a shop debt; and 
a‘s the bond is alleged to have been changed, this point is ma¬ 
terial. Further, the subsequent statement, in a petition given in by 
[daintiff, that defendant had paid a portion of his shop account, is 
not su[)porti‘d by his witnesses, and the petition disagrees w'ith the 
plaint, con<5equcntly th(' moonsiff dismisses plaintiff’s case, with costs. 

In appeal, ])lalntitf urges that the counting over of the money to 
defendant is pi’ovcfl, and he has satisfactorily established tlte 
validity of the boml pro(luce<l by him; and though defendant may 
have had a money account separate from this, it does not release 
him from resj)onsibility as far as this transaction is concerned. 

The fact of a shop having been opened by defendant and plaintiff’s 
deceased brother is established, and it is clear too that it was a 
losing concern. Plaintiff’s witnesses are at variance, first, as to 
whether the bond which defendant gave, referred to a cash or to a 
book account, and secondly, whether on that bond any property was 
mortgaged. My opinion is, that plaintiff has played false, and, as his 
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brother, defendant’s partner, is deceased, he had an opportunity for 
so doing. The subsequent petition, wliich he filed before the inoonsiH', 
also tlirows much suspicion over his case; and, as I do not consider 
he has provx'd it, 1 confirm the decree of the lower court, rejecting 
the appeal, with costs. 

The 30rir Januaey 1850. 

No. 81 of 1848. 

Appeal from the decision of Moidcee. Ahdool XJceez, Mnonsiff" of Oundah, 
dated 18/4 Xovemher IS47, specially admitted by the Judge on the 
2nd of March 184S. 

Sheik Dalai, (Plaintiff,) Respondent, 
versus 

Bliowanec Dey, (Defendant,) Appellant. 

SiTiT to recover rupees 54-8, princij)a!, plus interest, rupees 3-4, 
total rupees 57-12-0, for iiou-fulfilinent of a contract, and for refund 
of cash advanced. 

Plaintiff states, he carries on a trade in tusser in niouzah Kha- 
marbriria, and that defendant took from him “ footce” thread, &c., 
with advances for making up the tusser, &c.; eventually he s<|nared 
his accounts, and a balance of rupees 54-8 was found to be clue by 
defendant, on the 5th of Chyte 1252 B. S., and ho agreed to it by 
signing the jumma-khurch accounts; but not pacing him, defendant 
sues for the amount. 

Defendant first pleads non-jurisdiction, as he lives within the 
limits of the South-W est Prontier Agen(;y; he denies ever haviiiir 
carried on a trade as alleged with plaintiff, also the settlement of 
accounts as stated, or that he agreed to the jumma-khurch: he avers 
that plaintiff is in his (defendant's) debt rupees 50, and that he was 
at Rajgong on the day on which the contract is stated to have been 
execute<l. 

The moonsiff considers that plaintiff has proved his case, and, that 
dealings existed between him and defendajit, has been established 
by an ameen who Avas deputed for the purpose: he consecjuently 
decrees the amount claimed, with costs. 

In appeal, objection is taken, among other things, to the moonsiff 
having admitted the kurarnamah or agreement as evidence, as 
it is on plain paper. Appdlant denies ever having given it, and says, 
as he can write. In would have prepared it, &c. 

In my opinion, the moonsiff should first disixjse of defendant’s plea 
of non-jurisdiction, and ascertain when, where, and how the debt 
was incurred; for until these points are settled, it is not clear that 
plaintiff’s case can proceed. Secondl}', the jumma-khurch account 
lieing in the light of an agreement, should not have been received by 
the court on plain paper, hut returned to the party presenting it to 
stamped, and the usual fine should have been imposed. Thirdly, 
defendant should have l>eon called upon for his proofs, and the local 
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enquiry should not have been conducted in defendant’s absence. 
Under the foregoing circumstances, I consider the decision of the 
moonsilF to be bad, and I hereby return tlie case to him for trial 
de novo. The appeal is decreed, and the value of stampt paper must 
be refunded to appellant. 

The 30x11 January 1850. 

No. 87 of 1848. 

Appeal from the decision of Monlvee Ahdool Uzeez, Moonsiff of Oundahy 

dated hth February 18-18. 

lladliabullub and others, heirs of Mohun Chunder Ghosal and others? 

Plaintifls, 

, versus 

JuggernatlrDey and others. Defendants. 

JJurreei)ershaud Banerjec, (one of the Plaintiffs,) Appellant. 

Suit to obtain possession of 7 beegahs of khirajee burmuttur 
land in inouzah Shal)anpour, with wasilaut, laid at rupees 63. 

Plaintiffs state tliat tlie land at issue was formerly in the jote of 
one (lour Dey. In 12.50 B. S., a portion of it was covered with 
sand and I’emained waste, whereupon dour's brother, Nubeen, took 
the whole of the laiul into cultivation, and IMohun and Lukhun cul- 
ti vatotl a portion of it in 1242 13. S., paying their share of the revenue 
to the nialiks. I'he maliks then gave a joint pottah to Ilurreeper- 
shaud (one of tlie plaintifis) for the land at a jumma of rupees 2>4, 
receiving rupees 2 as consideration money in 1243 B. S. Hurree- 
pershaud has been unable to obtain possession, and he, as the ryot, 
and three others, as the maliks, sue jointly for possession, &c., cal¬ 
culating their resjiective rights and demanding wasilaut from 1243 
to 12.53 B. S., on the cultivated jiortion, or beegahs 2-10, &c. 

Kannye and dour, two of the defendants, reply that their accounts 
were settled and the balance came t(# rupees 36, of which they pro¬ 
mised to ])ay rupees 13 in Palgoon 1254 B. S., and rupees 23 dur¬ 
ing 12.55 15. S.; they urge that they ha\e paid rupees 11 to the 
maliks, aiul it they ilo not give credit for it they must make it good: 
they agreed to pay their malgoozarec at the rate of rupees 3-4 an¬ 
nually on beegahs 2-10, in part of the 7 bfregahs to Hurreepershau/:!, 
(one of the plaintiffs,) and they have no concern with the 5 beegahs 
of sand. 

After this it came to light that altliough, as alleged, Ilurreeper- 
shaud Banorjee, one of the plaintiffs, had been instrumental in 
eH'ecting the above settlement of the accounts between plaintiffs and 
ilefendants out of court, he declined having agreed to it, or that he 
was a party to it in court, and plaintifis’ vakecd having been asked 
by the moonsiff whether he abided by defendants’ statement, he 
replied he could not do so without consulting his clients. 
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I'll the face of this refusal, the lower court accepts the agreement; 
and although there ai*e four plaintiffs, and only two out of the several 
defendants have appeared, the court decrees tlie case as stated by 
the defendants. 

In appeal, of course objection is taken to the alleged agreement, 
and as there is not a particle of proof to establish it, it cannot stand. 
I decree the appeal therefore, and remand the case for trial de novo. 
Value of stainpt paper to be refunded. 

The 30tii January 1850. 

No. U of 1848. 

Appeal from the decision of Movlvee Asadoodah, Moonsif of Radhana^ 

gore, dated \ 7th February 1818. 

Bcclasee Bewah and others, heirs of Bowrcc Paul, deceased. 

Plaintiffs, 

t'ersus 

(iooroochurn Paul and several others. Defendants. 

Gooroochurn Paul and Xisheii Paul, Appellants. 

Suit to recover tlie value of rice, laid at rupees 27. 

Plaintiffs say that they wore in iwssession of 15 boegahs of land, 
belonging to Bowree Paul in mouzah Bliagaurah, appertaining to lot 
JIurrynuggur, at the junnna fixed by a fysalah of rupees 8-11 per 
annum. In 1253 B. S., they cut 12 boegalis of the rice, and about 
3 Ijecgahs remained on the ground, which tlie defendants cut and 
plundered on the 7th of Pons 1253. They consefpiently sue for the 
value of tlie rice and straw. 

Kishen Paul and Gooroc Paul, two of the defendants, rejil^' by 
denying the cutting and plundering: they argue that lot ILnrry- 
nuggur is the putnee of Nerain iMiindnl, deceased, and not of Gopal 
Mundul, as stated, and as the heirs of the former are alive, they 
should liave been made parties to tlie suit, and not Gopak 

Pershaud Paul and several others, defendants, reply in support 
of the other defendants. 

T1 le boundaries of the land were subsefjuently entered in the 
jowaub-ool-jowaub; and altlpiugh defendants produce witnesses to 
establish that it belonged to monzali Gopee Bullubpoor, yet, in the 
moonsift*s opinion, he cannot credit tlieir evklence, as they are low 
caste men. lie refers to a fysalah No. 21, and to the eviilencc of 
plaintiff’s witnesses; and as it appears that the contested land was 
in their possession, and that Gooroochurn Paul and Kishen Paul 
dispossessed them and plundered the crops, ho decrees the case 
against them, with costs. 

In appeal, it is urged that the evidence of defendants’ witnesses is 
as good as that of the plaintiffs, that a local enquiry should have 
been made, and that plaintiffs’ case is altogether false. 
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In a case of tin's nature where the point of possession is so ex¬ 
tremely doubtful, and where the witnesses on both sides speak in 
favour of their respective friends, a local enquiry was of all things 
necessary. Plaintiffs cjaim the land as belonging to mouzah Bhagaa- 
rah; defendants say it pertains to Gopee Bullubpore; and 1 should be 
sorry to decide upon it, simply on the evidence which is to be found 
with the niithee. I consider, therefore, the case is incomplete. I 
decree the appeal, and remand the case to the lower court to be 
re-tried, after an amcen, or some other trustworthy person, has been 
deputed and instituted enquiries into the matter in dispute on the 
spot. Value of stumpt paper to be refunded in the usual way. 
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PjiKSENT: M. S. GILMOHE, Esq., JuDGK. 


The 15th Januahy 1850. 

No. 15 of 1849. 

Appeal from the flerision of Ttn'oAanth liidi/a Satpir, Principal Sadder 
Amcen of Cnifaejt, dated 'l\)th j)ecemtjer 18-18, 


lluny Nuik, (Plaintiff,) Ai)pellant, 

ve?'SMS 

Uajnaiaiu Rai CluAvdroc, Kasscnatli Das Cliowdree, Rugoonath 
(Jhowilreo, ami Musst. Koontilla Dey, widow of Soninath Chow- 
drc'c, deceased, (Defendants,) Res^iondcnts. 


Ci.Ani, of possession on moiizali Neelconna, talook Bulbud- 

derpore, as nioqudduins, with wasilat froni the date of dispossession, 
.and tlie eancehnent of the oivler of the revenue commissioner annex¬ 
ing the moiizah to tlie hustohood,ov ryntee portion of the estate. Suit 
laid at rupees 586-4-.‘l-12. Instituted 19th March 1847. 

7’he })laintill‘ stated that mou/.ah Neelconna is his hereditaiy mo- 
f/nddfinii/icc, and was acquired hy Ids ancestors, Purmec Naik and 
Uiigoo Naik, during the Alahrattali dynasty from the former zuraecn- 
dars, tlie ancestors of the defendants, Chowdrees Kassoenath, Rugoo- 
nath, and Soninatli; that on the death of Ihirmee Naik and Rugoo 
Naik, they were .succeeiled hy their sons, Nissut Naik and Gliun 
Naik, who were in like manner succeeded l>v Nclai Naik, the son of 
tlie former, and Piuldee Naik and Kalcc Naik, the .sons of the latter; 


hut Xalee Naik relinquished liis interest in the moquddummee, 
which reniainetl in the possession of Nelai Naik and Puddee Naik, 
llie father of the jilaintiff. Hurry Naik, until 1207 U., when Nelai 
Naik relin(|uishcd his interest in the mou/.ah in favor of the said 
Puddee Naik, on wdiose death the plaintiff. Hurry Naik and liis bro¬ 
ther Radhoo, who sid)set]nently resigned his share in the manage¬ 
ment, succeeded to the inoipidduminee and continued in ]>ossession 
until the settlement of talook llulhudderpore in 1251. when the de¬ 
fendant Kajnaraiii Ghowdrce,wlio had purcha.sed one-half of the estate 
Pudhudderporc, and held a mortgage on the other half from the 
y.umcendars, the other defendants, claimed inouznh Neelconna as part 
of' the hustobood portion of the property, and advanced in support of 
his claim, that the plaintifl’ had executed farming kubooleiits, atid the 
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monzah was recorded in the jummabundee accounts of 1211 U., fur¬ 
nished by tlic ainil of the Muiirattah lailers, as the ijarah of Bhiigut 
Mhaintec; and the deputy collector engaged in tlie settlement of tho 
estate dismissed his claim as moquddum, though he had establi.shed 
by documentary and oral evidence, that liis ancestors had acciuircd a 
mo<[uddummee title in the village, and had granted as bilmooter, and 
sold portions of the mouzah to other parties during the Mahrattah 
Government; and that they and he after them, had continued in pos¬ 
session till the present time. He then appealed to the collector, who 
reversed the decision of the deputy collector and upheld his moqiul- 
tlummee, and submitted the settlement papers for the confirmation of 
the commissioner, who in consequence of instructions received fri)m 
the Sudder Board of llcvenue, confirmed the decision of the deputy 
collector, on the grounds that the plaintiff's claim coidd not be summa¬ 
rily enquired into. The plaintiff further stated that the commissioner 
liatl confirmed other moqudduinmec claim's, notwithstanding tlie mo- 
quddums had executed farming kubooleuts, and Mr. Collector Baken- 
liam, in his rooboocany of the 3i’d of November 1823, ha»l recorded 
his opinion that the rights of tho moquddums could not be prejudic¬ 
ed in consequence of the zumcendars having caused them to execute 
farming kubooleuts; nevertheless, llajnarain Chow'drec, in collusion 
W’ith Kasseenath Chowdreo, the zumcendars, had dispossessed him on 
the strength of tho commissioner’s order, since the moiitli of Cheit 
1251 IT. 

The defendants, Rajnaraln Rai and Kasseenath Das, denied the 
right of tho plaintiff to possession of tho mouzah as moqiKhlum, and 
asserted tliat ho was only a farmer, founding their assertions simply 
on the facts of the mouzah having been recorded in the jummabun- 
dec accounts of 1211 U., a,s the ijarah of Bhugut Mhaintce, and the 
moostajirec kubooleuts saitl to have been executed by the plaintiff 
in favor of the zumcendar from 1238 to 1240 U., and those cxecuti'd 
by liim from 1243 to 1249, when the estate was managed khas by 
Government; and that ho had likewise signed an ikrarnaniah on the 
2nd of May 1827, on account of an arrear of rent to the amount of 
rupees 13-2-0 as moostajir. 

The principal sudder amecn dismissed the plaintiff’s claim on the 
grounds pleaded by the defendants, and because more than twelve 
years had elapsed from the d&te of the ikrarnamah of tho 2nd of May 
1827, to the institution of the suit; and against this decision, plaintiff 
has appealed, asserting that his claim had been fully established. 

Judgment. 

After an attentive consideration of all the circumstances of the case, 
and especially of the following documents, viz., the two kuhnlahs, or 
(leeds of sale of lands situatc<l in mouzah Neelconna, con jointly exe¬ 
cuted by Chowdrec DadheeBabun Das, zumeeiidai*, and Nissut Naih, 
moquddum, cousin-german to the plaintiff, under dates 24th Sliahr 
Mohurrum and 20th Shahr Shawal 1158 U., which bear the seal of 
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the pcrgunnali cazce; the or document, dated the25tli Shalir 

Shawal 1159 U., according to which the said Nissut Naik 
of Neelconna granted 12 goonths 8 bisvvas of land in the said mouzah, 
to one Gopal Punda, as lakhiraj hirmootur, which grant has been up- 
held as valid, by the officers employed on the part of Government to 
examine tlic titles to land held free from the payment of rent; the 
moqudduinee sunnud executed by Chowdree Hurry Ilundoo Das under 
date the 15th Shraban 1185 U. according to which Puddee Naik, 
the grandson of Uugoo Naik, and father of the plaintiff, was restor¬ 
ed to the possession of the kismut of the village held by the said 
Uugoo Naik ; the purwannah of 25th Shahr Zeekad 1208 U. issued 
by the Mahrattah hakims to Bulwant Rai foujdar, directing him 
not to demand or levy any increase of russoom from certain moqud- 
dumce villages therein enumerated, (the crops of which had suffered 
injury) among which is moilzah Neelconna; and a similar penvanah 
dated the 1st Suffr 1202*U. referred to in the officiating collector’s 
rooboocarry of the 2nd January 1844, Avhereby he upheld the 
])laintili‘s vwquddnmcc title; and lastly, the takeenamah of the 5th 
Mes or lioisack 1227 U., issued in the name of Rada Madub 
Banooijoa to the ryiits of mouzah Neelconna, directing them to 
take ))()ttahs, &c., annually, according to custom from the plaintiff' 
Nur 1 lurry Naik, moqudduniy there does not exist the slightest doubt 
ill my mind that, for the last UK) years and upwards, mouzah Neel¬ 
conna has been held as a uioquddumer tenure, and the simple fact of 
the tenure having been recorded in Gopal Pundit’s pajiers, or the 
jummabundee accounts of 1211 U., furnished by the ISIahrattah amils, 
as the ijara of Bugut Mhainteo, cannot, in the lace of the documents 
above emimcratcd, be admitted as proof that the mouzah was not a 
moquddama; tenure; for it has been explained by Somnath Rai, the 
l)crgunnah canoongoc, who held office during the ISIahrattah Go¬ 
vernment, and Bustuin Chum Das, both of wliom gave evidence 
before the settlement officer, that the mouzah which was the moqud- 
dumee of tlie jdaintiff', was let in farm in 1211 and 1212 U., (as was 
usual in similar cases,) because it had suffered from drought, and the 
plaintilf's father w’as unable to pay the rent; but that he retained his 
khnnnh harm' land free from rent; and tlie lattcT of the two wit¬ 
nesses further deposed that from 1213 Uj) to the time of settlement 
the plaintiff* was in possession; and* t ho fact of the idaintiff’s bqjng 
in possession as moqndduniy is likewise manifest from the evidence of 
the witnesses examined on his behalf before the principal sudder 
amcen. And with regard to the dei'ence set up by the defendants 
that the plaintiff’executed from 1238 to 1240 

U., in favor of the zumcendar, and surbarakarry kubooleuts from 
1243 to 1249 IL, during the time the property was managed khax 
by Government, the execution of such kubooleuts even, if they were 
all genuine, (and I entertain doubts regarding the former ones, for 
they have all three ai)parently been written at the same time, the 
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Iijiiid'vriting, as well as the color of tlic ink, niakino- allowance for 
the freshness, or oldness of the paper, on which they are engrossed, 
being the same,) cannot be considered as a roliiiquishment on the 
part of the plaintiff of his inoqnddnnnnec claim, or the title under 
which liis ancestors and himself after them have held possession of 
the village for the long period of one hundred years. And it is 
recorded in the collector’s rooboocarry of the 2nd January 1830, re¬ 
lating to mouzah Aibah, which was held khas, at the same time as 
mouzah Neelconna, that the circumstance of the parties in possession 
having executed farming kiibooleuts during that period would not 
prejudice their claims as moqudduins, which would be enquired into 
when the property came under settlement. If it had been satisfac¬ 
torily shewn by the defendants, that the line of succession had been 
interrupted, or that the mouzah had ever entirely lapsed from the 
hantls of the plaintili’s family, and that on recovering possession, 
they executed farming kiibooleuts, the case would be different; but 
such is not the case: and although the defendants’ vakeel has raised 
objections to the plaintiff’s title, on tlie grounds that, in the purwan- 
nuh of 1208 LT., mou/ah Neelconna is reju'esentod as the mo<|ud- 
dumeeof Neelai Naik, and the istifa, according to wdiich, the i>Iaintitf 
states, the said Neelai Naik relin([uishcd Ins share in mouzah Necl- 
conna in favor of Puddee Naik, is dateil the 11th llujub 1207 U.; 
that circumstance cannot hurt the jdaintiff’s claim, because Puddee 
Naik was previously a joint partner in the inoquddumee, and Neelai 
Naik may have relinquished iiis share, without giving information of 
his having done so to the Mahrattah hakims who issued the perwannah. 

I therefore consider that it has been satisfactorily proved that the 
jdaLntiff and his ancestors have been in undisturbed ])ossession (with 
the exception of the two yearsAluring which Iffiugut Mhaintec farmed 
the mouzah^ from a period long anteceilent to the jirescnt government, 
and such possession, coupled with tlie proof that has been adduced of 
the nature of the tenure, under wdiich they originally held the mou¬ 
zah, in my opinion, am})ly refutes the defendants’ assertion that the 
plaintiff was only a farmer or tenant at will; and it would be high¬ 
ly unjust all at once to reduce him to a level witli the common 
ryut, who possesses no pro])rietary title Avhatcver in tlu‘ soil; because 
to avoid the opposition and illwill of his superior, the zumeendar, 
or to escape a worse fate, h« executed (or is said to have executed) 
engagements, whi(“h were from time to time renewed for specific 
j»eriods, at nominally different jurnmas, (1 say nominally, because 
the difference was so trifling as to be of little or no consequence to 
the jxjrson who had to pay it,) especially as it is notorious that the 
Bengal zuincendars, aftm* purch.'isiiig estafi’s in Orissa, caused the 
moqudduins to execute kuhr>o!cuts as moostajirs and ijarahdars, with 
tlie view to deprive them of their rights, and it has been recorded 
by liigh revenue authority that tlie execution of such kubooleut.s 
sliould not be lield to vitiate any genuine moqnddumce title. 
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Oil tlio above grouiuls I decree the appeal, and reverse the decision 
of the principal sudder ainecn, dismissing tlic plaintiff’s moquddumee 
claim, and instructions will be issued to the revenue authorities to 
record the name of the plaintiff as moquddum of mouzah Neelconna; 
but as iiialikana is only allowed to the moquddums to cover the 
risks and expenses attending the collection of the rents from the 
ryuts, 1 do not consider the plaintiff entitled to wasilat on account 
of the period he has been out of possession. The plaintiff ’s costs in 
both courts, after deilucting the amount incurred on account of the 
claim made for wasilat, will be paid by the respondents, with interest to 
the date of payment; and the Government stamp duty will be realized 
through its vakeel, who will be furnished with copy of this decree. 

The 2;iiiD January 1850. 

*No. 85 of 1849. 

Apppat from the decision of Mokesk Chundcr Rni, Moonsiffof Dftamnvffur, 

dated the Wth August 1849. 

Gopcenath Dukhin Hah, (Defendant,) Appellant, 

versus 

Anund Bullub IMahasoy, (Plaintiff,) Respondent. 

Cr.Ai^r, rupees 289, 4 annas, 8 pie, 8 krants, rent of mouzah 
Koorkoora, on account of the 8 annas kist of 1256 U., viz., rupees 
279-1, principal, and rupees 10-,‘j-8-8, interest; and interest thereon 
to the date of ]>ayinent, suit instituteil 22nd May 1849. 

The defendant acknowledged the claim for the principal, w ith the 
exception of 8 annas and 6 pie, whiciriie disputed on the grounds 
of a small parcel of land having been confirmed as lakhiraj, and 
maintained that he was neither liable to the payment of interest or 
costs, as the plaintiff had Ile^er demanded the rent; and in confor¬ 
mity with the orders passed on a petition }>resented by him to the 
deputy collector of JWuiddruck on the 2nd May, his son and kar- 
piirdaZy .accompanied by the ])ergunnah canoongoe, went to the 
plaintiff’s tehsoeldar on the 19th of that month, and tcndore<l pay¬ 
ment of the sum of ru])ecs 278-8-6, but refused to take it, unless 
ho, the defendant, paid the full demand together with the costs 
incurred on account of the suit, w hich he alleged lie had instituted 
in the moonsiff’s court, though at that time no suit Iiad been 
instituted, lie also stated that lie did not, by himself, tender pay¬ 
ment of the rent to the plaintiff*, because, after collecting the rent of 
1255, and granting him receipts for the money, he instituted a 
summary suit against him, and having denied his receipts made 
him pay twice over. 

The nioonsiff held that it was proved that the plaintiff had de¬ 
manded payment, and that, w liether he had done so or not, the de- 
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fcjulaiit should luivc toudoml the money; and as lie had adduced 
no proof that tlio stun of rupees 1-1 should bo deducted on account 
of lakhiraj land, he ought to have paid that likewise; and as the 
money was not tendered to the tehsecldar till the 19th of May, and 
the vakalutnamah granted by the plaintilf to his vakeel was dated 
the 17th idem, it was clear that the tehseeldar did not receive the 
money, because he su})posed the suit had been instituted; and he 
accordingly decreed the claim wdth costs, minus the interest accru¬ 
ing between the 19th of May and the date of his decree on the 
Sinn tendered to the tehseeldar. Against the above decision the 
tlefendant appealed, repeating his objections made before the low'cr 
court. 

Judgment. 

Since the appellant did not pay his rent when it became due, the 
respondent was fully entitled to intei’(?S5t thereon; and it was op¬ 
tional with him to receive such part of the sum due, as the appel¬ 
lant tendered to him, or to sue in court for the recovery of the 
whole. Moreover, it ap])ears that the appellant objected to pay 
rupee 0-8-6, on account of some lakhiraj land, and that the respon¬ 
dent had executed a vakalutnamah for tlie imrpose of instituting the 
suit on the 17th May, or two days before m)pellant tendered pay¬ 
ment of the sum of rupees 278-8-6; J therefore dismiss the appeal, 
and affirm the decision of the lower court, without serving notice on 
the respondent. 


The 23rd January 1850. 

No. 86 of 1849. 

Appeal feom the decision of Mghomed Arshiid, Moonsff of Kendrapnrruh, 

dated the Aagust 1819. 

Bhugwut Mhaintee, (Defendant,) Appellant, 

versus 

Jngmohnn Das, (Plaintiff,) Respondent. 

Cr. ATM, rupees 1.%11-2-8, principal and interest of a tinmisook, 
d.atcfl 7th Cheit 1251 U., with j:osts and interest to the date 
ofjjayment. , 

•rim plaintiff stated that, on the 7th Cheit 1251, the (hdendant 
borrow ed from hiin the sum of rupees 10, and executed the bond on 
the security of Rirmhanund Mhaintee, the conditions of the bond 
beitig that the sum w'as to be repaid in four months, and tluit all 
payments made wen; to be recorded on the back of the document, 
ami no separate receipts granted; but flmr years and nine months 
had since elapsed, and the <lefendant had ])aid nothing. 

The defendant admitted that he executed a bond for the sum, ami 
on the date namc<l in the plaint, but stated that the bond was written 
6n a 2 annas’ .stamp, whereas the one filed by the [)laintitf was on a 
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4 annas’ stamp; lie likewise stated that he had liquidated the amount 
of the said bond, as well as that of another bond, on the 7thCheit 1254, 
and obtained from the plaintitF one receipt for both bonds, in which 
it was recorded that the receipt had been granted in consequence of 
the bonds having been lost. 

The plaintiff* denied having granted the receipt, and stated that 
tlie tumusook filed by him was the genuine one, and that he had 
in his possession the second bond alluded to by the defendant. 

The moonsiff held that it was proved by the evidence of the 
witnesses, that the defendant executed the bond on the 4 annas’ 
stamp, on the security of Birinhanund Mhaintee who had failed to 
defend the suit, and that the signatitre on the farikhut or receipt 
did not correspond with the plaintiff’s signature on the other papers 
filed in the case, and he accordingly decreed the plaintiff’s claim, 
with costs. ^ * 

Against the .above decision the defendant appealed, repeating the 
objections preferred before the lower court. 

Judgment. 

If, as stated by the appellant, he paid the plaintift* the amount of 
the bond in money and kind on two different occasions, he should 
have held two separate receijits for the two payments, and not ha\'e 
filed one receipt for two distinct lo.ans; and the genuineness of the 
bontl has been duly established by the attesting witnesses. And 
although the appellant’s witnesses also deposed that ilia farikhut 
or receipt filed by him was granted by the plaintiff, the signature 
thereon does not appear to be genuine, but appears to have been 
written by a person unacquainted with the Persian character. 1 
therefore see no reason to interfere with the moonsitf’s decision, 
which is hereby affirmed, and the appeal dismissed, without serving 
notice on the respondent. 


The 25th January 1850. 

No. 4 of 1849. 

Appeal from the deciaiun of Mnonshee Gitreehoolfa, Sudder Ameen of 
lialasore, dated the \ (itR Jane lH-19. ^ 

Ohaitan Pershad Dutt, Nitrannnd Dutt, and Adit Pershad Dutt, 

(Defendants,) Appellants, 

versus 

Sheik Abdool Rof, (Plaintiff,) Respondent., 

Claim, rupees .340, part amount of an ikrarnam.ah, or instalment 
bond, dated the 10th Phalgoon .1248, and rupees 287-13-11, interest 
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thereon, for seven years and twenty clays, witli interest to date of 
payment. 

The plaintiff stated that, with tlie view to tlie adjustment of cer¬ 
tain cases pending before the civil court and the revenue authorities, 
between himself and Nitraiiund Dutt and Ameenoodeen Alice, the 
uncle of the plaintiff, the two latter executed the ikrarnamah under 
which he sued, acknowledging themselves responsible to the plaintiff 
for the sum of rupees 2,900, of which rupees 290 was to be paid an¬ 
nually in three instalments, viz., one-fourth, or rupees 72-8, by Chaitari 
Pershad Dutt, and three-fourths, or rupees 217-8, by Ameenoodeen 
Allee: and on every instalment not paid in order, interest w'as to be 
calculated from the date of the ikrarnamah, Sic. The defendants, 
Nityanund Dutt and Adit Pershad Dutt, as well as Chaitan Persliad 
Dutt, are the sons of Gooroo Pershad, deceased, who, together with 
the said Nityanund, countersigned the ikrarnamah. 

The whole of the defendants denied executing or making them¬ 
selves parties to the ikrarnainah, and urged tliat, as the plaintiff had 
only sued for part of the money claimed by him on tlie document, 
he should have been Jionsuited; but the suilder ameen, considering 
the execution of the ikrarnamah by Nityanund, and the attestation 
of it by his father and brother fully proved, decreed the claim, with 
interest and costs, against all three defendants; and against his deci¬ 
sion tliey have preferred the present appeal. 

Judgment. 

Since the appellants dispute the genuineness of the ikrarnamah, and 
object that the plaintiff (respondent) sliould have valued the suit on 
the aggregate of the instalments sued for with interest,and thosewhich 
would subsequently fall due; and bis objections, according to the 
orders issued in the 6th paragraph of the Sudder Dewanny Adawlut’s 
letter of the 16th July 1819, re-circulated witli their letter No. 61 of 
the 31st August 1832, are valid, for the aggregate of the two amounts 
is rupees 867-13-11, and the bill of plaint is engrossed only on a tliirty- 
two, in j)lacc of a fifty rupees’ stamp. Without entering on an inves¬ 
tigation of the merits of the claim, it is hereby ordered, that the deci¬ 
sion of the lower court be reversed, and that the case be returned 
to the suflder ameen, with orders to restore to its former place on 
his file, and, according to tile above circular, nonsuit the plaintilf. 
^he value of thi appeal stamp will be refunded as usual, and on the 
decision of the case the costs w’ill be made payable by tlie party 
cast 
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The 26th January 18/50. 

No. 16 of 1849. 

Appeal from the decision of Tarakanth Bidya Sayur, Principal Sudder 
Ameen of Cuttack, dated the \7th April 1849. 

(Jliowdry Damootlur Das and Ohowdry Kirtibas Das, on account of 
themselves anti as guardians of Das Rutty Das and Hurry Kishen 
Das, the minor sons of Lokenath Das, deceased, (PJaintitt's,) 
Appellants, 

versus 

Das Naik, Kishen Moonee, Rajna Dhurnee and Gujna Mehters, 
(Defendants,) Respondents. 


Ci^AiM, rupees 463-15-2f, balaTice of a kut-kubalah, bearing date 
tlic2()t]i Asiu 12o2 U., wi,th Interest thereon. 

The plaintiffs stated that the wliole of the defendants conjointly 
liorrowed from their father, Chowdry Lokenath Das, the sum of ru- 
jjoes 670, and executed the kut-kubalah, mortgaging to him mouzah 
Naiagaon, pergunnah Sailo; the conditions of the said kubalah, 
which was duly registered, being that, if the money was not repaid 
in four months, the sale of the property was to become absolute. 
Tlioy fui’ther stated that on the Gth Poos 1252, or about two months 
after the kubalah w'as executed, the defendants, with the exception of 
Das Naik, sold their shares in the mouzah to one Bhowreo Mullick 


and repaid rupees 343-8; and as the mouzah had been subsc(picntly 
sold for arrears of revenue, and they could not in consequence sue 
for the foreclosure of the mortgage, they prayed that the balance 
due to them, with interest, miglit be paid from the surplus proceeds 
of the share of Das Naik, which were iir deposit in the collcctorate. 

The defendant Das Naik denied both borrowing the money and 
executing the kubalah, and stated that, if he had been present at the 
time the document was registered, the register would have included 
his name in his certificate of those present. 

The jdaintiffs replied that the omission of the name of Das Naik 


from the register’s certificate Avas merely an oversight. 

The principal sudder ameen held that the register’s certificate Avas 
a more authentic and trustworthy document than the evidence of 
the witnesses, and as Das Naik denied having been present wlnen 
the kut-kubalali Avas registered, and his name Avas not included Avith 
that of the other defendants in the register’s certificate, the evidence 
of the tlirec Avitnesses, Avho had deposed that he was present, could 
not be relied on, especially as IJrjun Sing Chuprassy, Avho Avas in 
attendance on the register, had deposed that Das Naik Avas not pre¬ 
sent; and though it Avas possible that the name of Das Naik might 
have been omitted from the certificate through oversight, if such an 
excuse were .admitted, it Avould .afford a bad precedent for the fu¬ 
ture ; he tlierefore decreed the plaintiff’s claim, AvitU costs again«t 
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the other defendants, avIio did not enter appearance, and released 
Das Naik. 

Against the above decision the plaintiffs appealed, stating that 
the oxcution of the kubalah on the part of Das Naik and the other de¬ 
fendants had been fully established by the evidence of the witnesses, 
and that the omission of the name of Das Naik from the register’s 
certificate originated in an oversight. 

Judgment. 

In addition to the omission of the name of Das Naik from tlie 
register’s certificate, endorsed on the kut-kubalah, it appears that the 
sum of rupees 343-8, alleged to have been realized on the 6th Poos 
1252 U., is recorded on the back of the document to have been paid 
by Kooshen, Kajna, Gujna, Moonee, and Dliurnee Mehters, not¬ 
withstanding the money is stated in the deed of mortgage to 
have been conjointly borrowed by them and Das Naik; and 
iilthougli the plaintifl's sued tlic whole of the i)arties to the deed, 
they prayed that tlie claim might be satisfied from the surplus pro¬ 
ceeds of the sale of Das Naik s share alone in mouzah Naiagaon. I 
therefore am of opinion that, according to the statement of Das Naik, 
tiic plaintirt's, in collusion \\ ith the other defendants, fabricated the 
lait-kubalah, with the view to get possession of Das Naik's share in 
inouzah Naiagaon, which is situated in the plaintift’s zumindary ; ibr 
it is not probable that, if the five abovenamed defendants borrowed 
the sum of rupees 670 conjointly with Dus Naik, and therebj' rendered 
themselves liable for the whole amount, they would, independent of 
Das Naik, sell their share in the pro])erty to li([uidate a portion only of 
tlie debt; neither is it likely that, if tlie plaintifi's really held a mort¬ 
gage on the entire property, they wouhl liavc received a portion of 
the money due to them from a part of the defendants, and have re¬ 
leased their half of the property, when they, with Das Naik, were 
responsible for the whole of it; and when tlie principal sudder 
ameen held the said five defendants responsible for the plain- 
titfs’ claim, notwithstanding the })laintili's admitted that they 
had liijuidated in full the sum due from them, they would have 
appealed against his decision; but this they have not done, and 
it is to be inferred therefrom that Das Naik was not ju’csent at 
the time the kubalah was fcgittered, and that it was designedly con- 
c(faled from the register that he had been made a party to the kuba¬ 
lah, otherwise the document would not have been registered in his 
absence. I therefore dismiss the appeal, and confirm tlie decision of 
the priiK-ipal sudder ameen, releasing Das Naik from the plaintifi's’ 

< hum against the other part of the principal sudder ameen’s deci¬ 
sion, decreeing the amount sued for, w ith costs, against the other de¬ 
fendants. No appeal has been preferred, and consequently it is not 
within the province of this court to interfere w ith it. 

The resixjndenks' costs in both courts will be defrayed by' the ap 
pellauts, with interest to the date of payment. 
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The 30tii January 1850. 

No. 17 of 1849. 

yippeal from the decision of Tavakanth Bidya Sagur, Principal Sudder 
Ameen of Cuttack, dated the 2Ath April 1849. 

Maharajah Ram GImiidcr Deo, (Defendant,) Appellant, 

versus 

Miisst. Mynah Dey, (PlaintiiF,) Respondent 

Claim, balance of subsistance allowance of her late husband, and 
the personal elfects of Musst Bimla Dey, her motlier-in-law\ Suit 
laid at rupees 950-6-4-2. 

The plaint sets forth that, in conformity with the orders of the 
Sudder Jioard of Revenue, the plaintiff*’s husband, Nelumbur Rai, re¬ 
ceived froin the defendant, and his father before him, the sum of 
Sicca rupees 100 monthly,*for the maintenance of himself and family, 
and that in 1234, when Bimla Dey, the mother, and Gora Jumna 
Dey, the sister of Nelumbur Rai, separated from their son and bro- 
thei-, the collector allotted rupees 30 out of the said rupees 100, for 
their maintenance, viz., rupees 20 for that of the former, and rupees 
10 for that of the latter, and the remaining rupees 70 for her hus¬ 
band, and issued a perwannah to the rajah to pay tliem respectively 
the said sums monthly ; and when, after the deatli of Nelumbur Rai, 
the rajah refused to pay the plaintiff the sum allotted to her husband, 
she sued in the civil court, and on the 10th of August 1830, obtain¬ 
ed a decree for the amount, viz. rupees 70, which was to be continu¬ 
ed to her for life; but umler jiower conceded by the decree, the re¬ 
venue authorities allotted rupees 30 out of the sum decreed to the 
mother-in-law and sister-in-law of the plaintiff, making their joint 
allowances rupees 60, and that of the plaintiff rupees 40; and on the 
death of Musst. Gora Jumna Dey in August 1844, the collector di¬ 
vided her allowance between the plaintiff and her mother-in-law, and 
thereby increased that of the former to rupees 57-2-5, and that of the 
latter to rupees 42-13-3, and after the deatli of Musst. Bimla Dev, 
her motlier-in-law, in 1252 U., the plaintiff petitioned the court to 
get her allowance, and the principal sudder aincen ordered the pay¬ 
ment of the sum of rupees 70, decreed under date the 10th of August 
1830, and dismissed the defendants’ <jbjcgtions to the effect that his 
niofhcr made over her allowance and effects to him by will. Aftd 
she now sued fur the .sum of Sicca ruj>ces 30, or Company’s riijiees 
32, the balance of the allowance originally granted to Nelumbur Rai, 
from the date of Bimla Dey’s death, and the personal effects of the 
said Bimla Dey, representing lierself to be iier heir. 

The defendant admitted that, in conformity with the collector’s or¬ 
ders, he had paid the sum of Sicca rupees 100 to the plaintiff and her 
mother-in-law and sister-in-law, in the proportions stated in the plaint, 
until the death of Musst. Bimla Dey, on the 23rd Asar 1252, when he 
stojiped payment of the allowance of Bimla Dey, in conscpience of 
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her having iiuide it over to him by will, together with the rest of her 
effects, and on the plaintiff’s petitioning the collector for the same, she 
was instructed to file a dccreejaree durkhast in the civil court; and on 
her doing so, the judge issued an order for the payment of the sum 
of rupees 70, previously decreed ; and when he was about to institute 
a regular suit to set aside the said summary decision, the plaintiff an¬ 
ticipated him by preferring the present suit. lie further stated that 
tlie purport of the pundit’s di/tcastah filed with the decrevjaree case, 
was that persons who received pensions from Government could not 
alienate or transfer them ; but that on the demise of the pensioner 
they reverted to the estate; and therefore in like manner the allow¬ 
ances granted to ^lusst. Gora Jumna Dey and Biinla Dey revert¬ 
ed to liim; and the plaintiff had no right to them. He likewise de¬ 
nied that Biinla Dey was possessed of all the property claimed by 
the plaintiff', and stated that, whether slie Avas or not, she had willed 
all slie ])03sessed to liini, as had been })rove(l in the decreejaree case. 

The principal sudder ameen, after calling for a huwafitah from the 
pundit, as to the respective rights of the plaintitf and the defendant to 
inherit the property of Biinla Dey, and the poAver of the said Ihnila 
Dey to Avill aAvay her property to the defendant, botli of Avhicli })oints 
Avere ansvvered in faAor of the defendant, held that, although the 
plaintitf Avas not heir to her mother-in-hiAv’s property, she was enti¬ 
tled to her pension or alloAvance, as being jjart of tlie sum originally 
allotted to her husband, and, in amendment of her claim, decreed the 


said alloAvance, viz.. Company's rupees 
and a proportionate amount of costs. 


o2, Avith arrears and interest 
Against the abov^e decision 


the defendant appealed, reiterating the objections preferred by him 
before the loAver court. 


Judgment. 


As the sum of Sicca rupees 100 was allotted to Nclumbur Rai for 
the support of himself and the other members of her family, viz. his 
mother and sister, and on his separating from tlam in 12.‘J4 U. the 
collector out of the said sum of rupees 100, allotted rupees 70 toNe- 
lumbur Rai, rupees 20 to her mother and rupees 10 to his sister, 
which said sums Avere respectively paid by the rajah; an<l Avhen, 
after the death of the plaintilF’s husband, the rajah discontinued his 
allowance, the plaintiff sued’a/id obtained a decree on the lOtli Au¬ 
gust 1830, for the sum of’rupees 70, draAvn by her husband, to be 
continued to her for life, and no appeal has ever been preferred 
against the said decree, the plaintiff is in every respect cntitletl to re¬ 
ceive the full amount decreed, but no more; for Nelumbur Rai never 
raised any objection to the flciluction of rii|>ees 30 from his allow¬ 
ance, for the support of his mother and sister, after their separation 
from him, and it is manifest that, if the family harl separated before' 
the sum of rupees 100 was granted to Nelumbur Rai, specific sums 
would have been allotted to each individual member, and on the 
death of any one of them, the alloAvance of tlie-deceased would liavo 
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ceased and reverted to tlie raiali. Moreover, between tlie date of 
the said decree and the institution of the present suit, 17 years have 
elapsed. It is therefore ordered, that the appeal be decreed, and the 
decision of tlie principal sudder ameen, awarding to the respondent 
rupees 32, the allowance enjoyed by Bimla Dey, be reversed. The 
costs of both parties in both courts will be paid by the respondent, 
with interest to the date of payment 

The 30th January 1850. 

No. 88 of 1849. 

Appeal from the decision of Sheeh Pershad Sing, Moonsiff of Cuttack, 

dated the2Ath August 1849. 

Sirnccbas Ootah, (Plaintiff,} Appellant, 
verms 

Rarnchunder Nund jjufl* others, (Defendants,) Respondents. 

CLAnr, possession of 1 biswa, 3 kanees of land, with the right to 
re-open two drains thereon. Suit laid at rupees 3-13. 

Tlie plaint sets forth that, in the year 1205 IJ., the plaintiff’s an¬ 
cestors ac({uired 4 goonths, 8 biswas of lakhiraj land in mouzah 
Burnul, and built thereon a house, out of which issued three drains, 
two on the nortli and one on the south side, and that the m.agistrate, 
on a complaint being preferred by the defendants, ordered the two 
former to be closed, which was tantamount to dispossessing him of 
the land, and he therefore instituted the present suit. 

'fho defendants replied that their land extended to the north wall 
of the plaintiff 's house, and denied that there was any drain on the 
north side of his house until 1254, when, on the plaintiff 's opening 
two drains, they petitioned the magistrate, who ordered them to be 
closed; and when, after closing them, the plaintiff instituted a suit 
before the magistrate, praying to be allowed to rc-ojwn them, they 
disproved his right to do so, and his case was dismissed ; and as he 
had included the expenses incurred on account of that case in his 
present claim, the suit should be dismissed. 

The moonsiff', after proceeding to the spot, and measuring the 
breadth of the plaintiff’’s house from the south to the north wall, and 
finding that towards the east end it measured 2 baths, 14 iinglees. 
and tow’ards the west 10 unglees less tlpm I eahun, 3 puns, the re¬ 
gistered measurement of the plaintiff’s khanabarw land, assimted 
as the boundary between the plaintiff's and defendants’ lands to run 
in a straight line east to west from a Avail, which, during the investi¬ 
gation of a suit No. 14568, instituted by the plaintiff and another 
person in the court of the sudder ameen in 1842, was ascertained to 
ije the boundary between them on the east side; and decreed that 
the plaintiff' was to re-open the drain, but that it aa-^o-s not to extend 
more than 12 unglees, or fingers, beyond the wall of his house. 

With the above <lecision both parties being dissatisfied, botli ap- 
jAeuled ; the plaintiff, on the grtiunds that the moonsiff' had decreetl 
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only a portion of tlie land claimed, viz. twelve fingers in breadth, 
notwitljstanding his house, according to tlie moonsiff’s o^Yn measure¬ 
ment, occupied 2 haths, 14 unglees of land, less than the quantity 
whicli he Avas entitled to, according to the hhowrea^ or measurement 
records, and tl>o defendants object to the opening of the drains at 
all, stating that their laud extends to the wall of the plaintiff’s house. 

Judgment. 

As the plaintiff, in consequence of the magistrate’s order, directing 
both drains on the north side of his house to be closed, sued for the 
possession of 1 biswa, 3 kances of land, which was occupied by the 
said drains, and the defendants claimed the lands, asserting that the 
boundary of their dewuttur land extended to the foot of the Avail of 
the plaintiff’s house, and the witnesses of both parties gave evidence 
in support of their respectiA^e claims, it Avas necessary to ascertain on 
Avhose lamls the drains Avere really sitifated, and this could only be 
properly done by ro-measuring and. comparing the lands of both par¬ 
ties Avith the zumeendarry measurement papers; but themoonsiff, in¬ 
stead of doing this only, measured the breadth of the plaintiff’s house 
at both ends, and after assuming a boundary line, merely decreed 
a strip of land, twelve fingers in breadth, along side of his house for 
the drain in favor of the plaintiff, though he records that, according 
to his own measurement, the ground occupied by the east end of the 
plaintiff’s house is 2 haths, 14 unglces, less than the quantity registered 
in the bhoirrea papers. It is therefore ordered, that the decision of tho 
moonsiff be roA ersed, and that the case be returned to him with in¬ 
structions to restore it to its former place on his file, and to ascertain 
to whom the 1 biswa, 3 kanees of land claimed by the plaintiff be¬ 
longs, and to decide accordingly: taking care that, in whatever Avay 
the case may be decided, the Avater from the drains does not flow 
into the defendant’s land. The value of the stamp of appeal Avill be 
refunded, and the question of costs Avill be adjusted, Avhen the case is 
finally decided. 


The 30tii January 18,50. 

No. 89 of 1849. 

Appeal from the decision of Sheeh Pershad SIikj, MoQnsijf of Cuttack, 

dated the 2Ath August 1842. 

* Rarachunder Nund and others, (Defendants,) Ap|)ellants, 

versus 

Sirneebas Ootah, (Plaintiff,) Respondent. 

The apiiellant in this case laid claim to the land on which the 
drainr, the cause of action in appeal ca.se No. 88, just decided, are si¬ 
tuated, and as the moonsiff’s decision has been reversed, and the case 
returnerl for further investigation, touching the rights of the different 
parties to tlie land, no further order i.s necessary in thig case, Avhich 
is hereb}' struck off the file. 
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The 31st January 1850. 

No. 92 of 1849. 

Appeal from the decision of Moonshee Gurreeboolla, Moonsiff of Balasore^ 

dated the 2Ath October 1849. 

Casseenatli Punda, (Plaintiff,) Appellant, 
versus 

Government and Piiddum Loclmn Mundal, son of Nund Kishor 
ISIundal, deceased, (Defendants,) Respondents. 

Claiai, possession and ri^^ht to hold free from assessment 1 m. 15 
gs. 15 l>s. of land (as lakhiroj bilmuter) in mouzali Yakootpore, pergun- 
nali Sunliiit, and the cancelmcnt of the settlement proceeding of the 
revvnuo authorities, assessing^t as part of 9 rns. 18 gs. 13 bs. of resum¬ 
ed land belonging to Puddam Looliun Mundal, one of the defendants. 

"J’lio plaintiff ^ated that the land in dispute formed part of 10 bee- 
galis oi' la It hi raj land, granted to his father on the 20th Zeby 

1209 U.,by Meer Casim Alice, mootawallec of the Kuddum Sliureef, 
at Jh'ilasoro, on account of wliich, when it was formerly occupied as 
a parade ground by Government, he w^as allowed rent by the collec¬ 
tor ; and after it ceased to be used as a parade ground, the plaintiff 
and liis mother mortgaged it, on the 17th Poos 1247, to Nund Kishor 
Mundal on a loan of rupees 12-8. And when the liftid in dispute 
was measured in 1249, it was included in the measurement papers as 
part of the defendants’ lakhiroj khnreedah land, and the rest of the 
larul appertaining to the grant, viz. 3 ms. 4 gs. 12 bs. in Yakootpore, 
and 9 gs., 6 bs. in IMakoolpore, was measured in his own (the 
plaintill's) name: and on learning such was tlie case, he paid his debt 
to tlic didendant and redeemcil the land, and the 5 ms. 5 gs. 1 b. 
measured in his own name, was confirmed as lakhirojy but the 1 m. 
15 gs., 15 bs. n-as resumed as part of Puddum Loclmn Mundal’s 
land, notwithstanding he proved it to be his, because it had been in 
possession of the mortgagee for more than a year, and ho was refer¬ 
red to tlu* ci\ il court to recover possession. 

Puddum Loclmn Mundal the defendant, replied that the plaintifTs 
claim was inadmissible, as he had onutted to state the boundaries 
of the land in dispute, and the «[fnuility of land he acquired 
in each mouzah. lie also stated that tlie land in dispute f'onnecl 
a portion of his hhnrecdah lakhirnj land, which had been resumed 
and assessed by Government; and as the plaintiff had sued to be 
allowed to hold the resumed land as lakhirnj dewntterf his claim 
could not bo cntertaiiied, as had been decided by the Cxnirt of 
8uddor Dewanny Adawlut in the case of Hurgobind Ghose, peti¬ 
tioner, on the 17th tiuly 1847 ; and that he, the defendjint, was in 
possession of the disputed land from the 17th Asar 1237, or long 
prior to the mortgage alluded to by the plaintiff, and the land mort¬ 
gaged was not measured at the time it was made over to him. 
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Government replied to the same effect as Puddum Locliun 
Mundal. 

The plaintiff, in reply to the above answers, stated that he had not 
specified the boundaries or quantity of land act^uired in each mou- 
zah, because there was no specification of them in the sutmud under 
which he claimed; but that the land was defined in the deputy collec¬ 
tor's rooboocarry; and the case of liurgobind Ghose quoted by the 
defendants, afforded no precedent to the present case, as the plaintiff 
was not a party to the suit decided by the resumption officers. 

The mooiisitf, on the grounds of non-jurisdiction and the omission 
on the part of the plaintiff to define the boundaries and mouzahs 
in which the land claimed, and that acquired by him was situated, 
dismissed the claim on the precedent of the case of liurgobind 
Ghose, petitioner; and against this decision the plaintiff appealed. 

Jt:DGMENl'. 

Since the order of the lower court is in‘strict conformity with the 
precedent quoted, viz., the decision of the Court of Sudder Dewanuy 
Adawlut of 17th July 1847, in the case of liurgobind Ghose, peti¬ 
tioner, published in the Government Bengalee Gnzeite of the 5th 
October of the same year, wherein it is laid down that the civil 
courts are debarred from entertaining claims to the ju’oprietary 
titles of lands declared liable to assessment by the resumption courts ; 
and although the appellant, in his petition of api)eal, urges that his 
case differs from that of the above named petitioner, inasmuch 
that he, the said liurgobind (rho.'jo, had appealed to the s[>ecial 
commissioner, and his })etition had been rejected, and the appellant 
had not been in any way a party to tlie resumption suit, his not 
having been so can confer no jurisdiction to this court; and as he 
claimed part of the land resumed by the deputy collector, he onyht 
he have appealed to the special commissioner. 

It is THEUEFOUi; OUUKliED, 

That the appeal be dismisses 1, and that the decision of the nioonsilf 
be affirmed. 


The 31st Januauy 1850. 

No. 90 of 1849. 

Appeal from the decision of Mohesh Chunder Rai, Moonsiff of Bhamnugur^ 
• dated the 1^/ November 1819. 

IlarrcG Naih, (Plaintiff,) Appellant, 
versus 

Bidyadhur Raot, and on his death, Mookteo Raot, Ras Beharry 
Naik, Khurnee Naik and Baidnath Behra, (Defendants,) Respon¬ 
dents. 

Claim, rupee-s 130, the amount purchase of 2 annas of putna 
Rin.fwnathpoor, pergunnah Sunohat, and rupees 33-6-6-1, interest, 
from the date of sale to the date of suit. 
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The plaintiff stated that an 8 annas, 5 gundas share of putna Ru- 
goonathpoor, tlie property of Bidyadhur Raot, was advertised for sale 
in execution of a decree in favor of Kissub Sahoo, and that while 
the sale was proceeding, lie arranged with Bidyadhur Raot to pur¬ 
chase 2 annas of the said property for the sura of rupees 130, which 
he gave him in the presence of several respectable persons, and pro¬ 
cured the release of the property from sale, but that there was not 
time then to write out a kubalah on account of the 2 annas, and on 
the evening of the purchase he, the plaintiff, became insane, and 
Bidyadhur Raot, in collusion with Ras Beharry Naik and Kurnee 
Naik, taking advantage thereof, presented a petition to the collector, 
stating that he had sold 1 anna of the property to the plaintiff for 
tlie sura of rupees 130, and praying that he might be recorded as 
the proprietor of the same ; and as the defendant was in possession 
of tlio property, and had ryade a heymmee transfer of a 7 annas, 5 gun¬ 
das share of it to Baidnatli Behra, he instituted the suit to recover 
the sura of rupees 130, as no kubalah had been executed on account 
of the land purchased. 

Baidnatli Belira, defendimt, answered that he piircliascd a 7 annas, 
5 gundas share of jiutna Rugoonatlipoor from Bidyadhur Raot in 
1254 U., since when he liad been in possession, and if the plain- 
titi* had any just claim thereto, he would liave made it known at 
tlie time of tlie dahhil hharijy or Avhen Ids name was recorded as pro- 
pri(*tor in lien of tliat of Bidyadhur. lie also stated that he did not 
know to whom the other 1 anna of the projicrty belonged, but when 
tlie jirojierty was advertised for sale fur arrears of revenue, he paid 
the rent cine from it to save his own share, and when ho was about 


to sue for the amount paid by liiiii on account of the said 1 anna, he 
learned that it belonged to the plaintiff. 

Bidyadhur Raot >tated that in Maugb 1252, (it should be 1253), 
the day before tlie 8 annas, 5 gundas share of putna Kugoonath- 
poor was to be sold in cxeeution of Kissub Salii>o‘s decree, ho sold 
1 anna out of the said share to llarree Naik, the plaintiff, for the 
Slim of I’upces 130, in the pri'sence of Ras Beliarry Naik and Kurnee 
Naik, Avln III the ])lainfilf liad ni.a<lo defendants in the suit, to pre¬ 
vent llieni giving e\ idt iicc on liis helialf; and after the kubalah for 
the 1 anna share was executed, the^ plaintiff, on the date that the 
sale w as to liave t.'ikon place, presented *a petition to the collcctiu*, 
praA ing lliat he might bo registered as the proprietor of the said 
I anna share, aiul after he, Bidyadhur, had eountersigiied the [leti- 
tion, the plaintitl’ paiil from the purchase money. He also stated 


that ho gave the plaintiff possession of tlie I anna share, and th,at 
ho liarl been dispossessetl by Brijamind Mahapatur and the other 
shareholders, and pointed out that, besides filing the petition for tlio 
dakhil kliarij, the plaiiitilf had filed a inooktcarnamah in the case, 
and ho denied that ho was ill or insano on the night of the sale. 
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The plaintiff, in reply, urged nothing further than that, if a kuhalali 
on account of the 1 anna share was executed, as stated by Bidya- 
dhur Raot, it would have been registered. 

The moonsiff held that it was quite clear, from the petition and 
mooktearnamah filed by the plaintiff in the dakhil kharij case, that 
the plaintiff had purchased only a 1 anna share in the property, 
and that his statement to the effect that he paid the sum of 
rupees 130 to Bidyadhur Raot on account of a 2 annas share, and 
that the kubalah Avas not Avritten in consequence of his becoming in¬ 
sane on the night of the purchase; and that he did not pre.sent tlic 
petition to tlie collector to effect the dakhil kharij, Avas inadmissible, 
as Gopeenath Mliaintee, Avho had countersigned the mooktearnanuih 
filed by the plaintiff, in token of his identity, had deposed before tlio 
court that it Avas filed by the plaintitf in propria persona, and he 
therefore dismissed tlie case. * 

In appeal, the plaintiff urges princij)ally that no kubalah at all aa us 
written, and tliat tlie moonsitf should have required Bidyadlmr to 
prove his statement that the kubalah for the 1 anna Avas executed. 

JUDGMKNT. 

I consider the excuse advanced by the plaintiff for his inability to 
file a kubalah for the 2annas shareof putna Rugoonathpoor, Avliichhe 
alleges ho purchased, viz. that he Avas insane on the night of the pur¬ 
chase, altogether futile; and I agree Avith the moonsitf that his pur¬ 
chase of the 1 anna share is fully establisliod by tlie petition and 
mooktearnamah filed by him, praying for the dakhil kharij of tho 
said 1 anna share; and if, as stated by the plaintitf, the d«?fend:nits 
had fraudulently caused the said petition ami mooktearnamah tti be 
filed, the plaintitf avouM have rejiresented the circumstance to tho 
collector before instituting the suit in the ciAil court; but this ho 
does not appear to have done, and the jietitlon in question Avas filed in 
the plaintitf’s name on the very date on Avhich he alleges he juindiased 
the 2 annas share. It is therefore ordered, tliat the thrision of the 
moonsiff be affirmed, and that the appeal be dismis.scd, Avithout serv¬ 
ing notices on the defendants. 



ZILLAII DACCA. 

Present: H. SWETENHAM, Esq., .TuDcac. 


The 17th January 1850. 

No. 2 of 1849. 

Appeal from the decision of Mouhee Mahomed Nasim, Principal Sadder 

Ameen of Furreedpore. 

Jo(>^^ulkishcn Race, Madhub Chundiir, Tehlook Chundur, Molieeuia 
('Imndur, (iookool Clmndur, and Cliundiir Kooiiiaur Raeos, 
(six Dc-fondanls,) Appellants, 

(Other six Defendants have not appealed,) 

, versus 

riilioya rinirn Soekdar and Mohindur Chundur Seekdar, for self 
and ^uiartlian of Pursunokooinar, (Plaintlfls,) Respondents. 

f'aherfs of Appellants—Nusseerooddeen and Ameerooddeen. 
Vakeel of Respondents—Goar Vhunder Pass. 

Suit for possession of a share in talooqa Kishen Roopchunder 
(tool], kisinut Ihnvuttee Pera, i*kc., and shares of other talooqas, with 
mesne profits, valued rupees 4,069-18-1-2, decreed by the principal 
stiddiT ameen, 2Jrd December 1848. Six of the defendants appealed, 
2211(1 January 1849. The pleadings have been completed and ths 
case is ready for decision, 

'I'lic pnrtitis have, howev(‘r, this day filed a razeenamah and safee- 
namah, therefore the ajjpeal is struck ott the file. Appellants shall 
iTceive a certificate for half the amount of stamp duty paid on tho 
:ij)peal. 


The 22x1) January 1850. 
No. 8 of 1848. 


Appeal from the drriston if Sped Ahhass Alice, Principal Sadder Ameen of 

ZtUah Dacca. 

Ihismitec Debbea, widow of Ramnowaz Tewanvc, her ivprcsentative, 
the donee, Ram C'hurii Tewaree, (Detelidant,) Appellant, , 

versus 

Kisli(*nj)er,sliaud Surma, his representative, the purchaser, Ram 
(’jiiirn Panee, ( Plaintitf,) Ri\spondent. 

Vakeels of Appellant—Gour Vhunder and Xundlaul. 

Vakeels of Respondent—Itammunee [those, Ameerooddeen, and Gholam 

Aljhass, 

Surr, bonded debt, rupees 75t), interest 75(1, total rupees l,5()t), 
d<!cret'd by the jirineipal siidder ameen, 29th March 1818, on the 
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gi’ounds of the debt being proved by evidence. Defendant appc.aled, 
and it appears the evidence is not trustworthy, in fact, that it is false. 
Without adverting to minor points, which might injure credibi¬ 
lity, such as the witnesses having been servants of tlie plaintiffs, &c., 
it suffices to notice the circumstance of one Nunna being declared 
by the witnesses of the plaintiff a principal agent in the money trans¬ 
action. The original debt was payable after 1 year and 10 months, 
the suit was not brought for 9 years, which may a(*count for a con¬ 
tingency being forgotten in the scheme of preferring this infamous 
suit. 

It is asserted by the plaintiff that on the 18th Bysack 1245, cor- 
resj)onding with the 29th April 1838, Rainnewaz borrowed rupees 
750 from Gopaulpershaud, the father of Kislieupershaud, to be 
repaid with interest in Maugh 1246. 

It is proved by the court records that Nunna, who according to 
the evidence of plaintiff’s witnesses must have been a free agent, at 
lil)erty to take the part assigned to him in the money transaction, was 
confined in hajut tujveez from 17th April until after the 8th May 
1838. Persons under trial are kept in the house of correction a 
considerable distance apart from the jail, nhere llaiunowaz was 
imprisoned, under committal to the sessions. 

To get out of the scrape respondent’s vakeels state that Nunna, 
when taken backwards and forwards to tlie magistrate’s kiudieree, 
might have induced the burkundazes, under whose protection he may 
have been, to have accompanied him to the batiker’s house, whicli is 
distant from the jail, to negociate the loan, but this proposition is not 
supported by the witnesses; it is contradicted, for they state no one 
accompanied Nunna, but one of his own neighbours, and one witne>s 
stated that Nunna wemt from Oordoo, his own place of residence, to 
the banker to settle al)out the loan, which was ultimately made at 
the jail door, under a tree, where Nunna was stated hy all the wit¬ 
nesses, as the active manager in the hiisiiiess. 

This evidence is fatal to the suit. It is unnsce.ssary to notice that 
one witness could not tell at which jail door the money "as paid. 

The decision of the prlnei])al sudder umeen is reversed, lli'spon- 
dent will bo charged witli the costs of both courts. 
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The 22nd January 1850. 

No. 9 of 1848. 

Appeal from the decision of St/ed Abbasa Alice, Principal Sudder Ameen 

of Zillah Dacca. 

David Mullick Feredoon Bcglar, (Plaintiff,) Appellant, 

versus 


Mirza Alimed Jan alias Mirza Gholam Peer, Mussamut Oojhul 
IMunnce, Mrs. Tliangnieer Gregore, the widow of Mr. Gregore 
Simeon, and Mrs. Sullurn Kicliard Metcalfe, (Defendants,) 

Respondents. 

J'akcels of Appellant—Pudum Lochun and Ilurree Kiahore, 

J'akeels of Mirza Ghol/am Peer—Ameerooddeen and Gholam Abbaaa. 


Other Pespondenta defaulting. 


Tnr. original suit \\ as to reverse the public sale, and to recover 
posst'ssion, of property, consisting of a lower-roomed brick house and 
ground with circumiacent wall, wrongfully sold at the instance of 
Mussamut Oojhul Muunee, iij satisfaction of a decree she held for 
debt due from Mrs. Sullum Richard Metcalfe, the aj»pellant having 
purchased the said j)roj>erty from Mrs. Thangmeer Gregore, toge¬ 
ther with mesne proceeds: the suit was estimated at rupees 1,581. 

App(‘Ilant originally \ allied his suit at tlie price he paid for the 
property, rupees 300, and for undervaluation was nonsuited, he 
therefon* renewed his suit at a valuation of the property, rupees 875, 
and included mesne proceeds, rupees 706. Manick Chand Dutt had 
a decree against Mrs. Metcalfe; on his demise, Mussamut Oojhul 
Muunee, his wife, became his representative, and as Mrs. Metcalfe 
was residing in the said Jiouse and property, Mussamut Oojhul 
Muunee caused it to be sold, the 30th May 1839, when appellant was 
absent in Calcutta, his opposition failed to secure his right. 


'I'he projicrty originally belonged to Mr. Gregore Simeon, and he 
conveved o to his \\ife, Mrs. Thangmeer Gregore. These facts are 


disputed. Tiie deed of conveyance enjoins certain religious cere¬ 
monies in the Armenian cimrch, and is styled a (church endow¬ 
ment)“ khamdi-i-khoda putr.” * • ^ 

It is proved that Mrs. 'riiaiigmeer Gregore transferred her right 
and interests in it, by private sale, to Mr. Heglar, appellant, under a 
deed (kubalah) dated the 5th Sawunt 1240 R. S. Mrs. Metcalfe, 
daughter of Mrs. Gregore, had been allowed to dwell in the Itouse 
botli by the vendor and vendee. 

Mrs. Metcalfe is not the sole daughter of Mrs. Gregore, she has 
another daughter and son living, and she is herself living. Then, 
the plea respondent, Mirza Gholam Peer, advanced, that Mrs. 
Sullum Richard Metcalfe w:is in possession of the property in here- 
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flitnry riglit, falls to the grouuil. She could inherit only from her 
mother, and she is alive, and she is not the only child. 

Another plea of Mirza Gholam Peer is, that the conveyance of the 
property executed by Gregorc Simeon in faA or of his wife, is of the 
nature of wuqf property anil inalienable, hut this argument would 
rather support Mr. Beglar’s claim, more than his own, because the 
religious ceremony enjoined in the deed of lighting the Armenian 
church, Mr. Beglar is able and willing to carry into effect; a duty 
not likely to be performed by a Mahoniedan. If the property were 
not transferable, iSIirza Gholam Peer’s acipiired title therein must 
be void: if inalienable to one, it cannot be alienated to another. 

The principal sudder amcen, however, dismissed the appellant’s 
suit on the 8th April 1848, principally, I conceive, on the grounds 
of an ameen's report, wliicli remains to be considered. On the 
16th November 1846, the princiiial smfde^; ameen deputed an amcen 
to ascertain whether ^Ir. Gregore Simeon left other heirs besides 
Mrs. Sullum Metcalfe, and who was in possession from 12.‘16 to 1240, 
and under what title ? 

The ameen rej)orted, 11th February 1847, that four persons had 
deposed before him in the ])resence of tlie miAlitars of the parties. 
Tliree, out of the four, deposed, Mr. Gregore Simeon has left a son, 
named Toontoon Gregore, and two daughters, one of whom is Mrs. 
Sullum Metcalfe, the name of the other was not known to them ; all 
four Avitnesses stated, Mrs. Metcalfe had been in possession from 
1226 to 1240, and two of them said she had been in possession since 
her father’s death as his heir. 


The assertion of the two Avitnessos, avIjo deposed to hereditary 
possession of the debtor, Mrs. .Sullum Metcalfe, before the ameen, is 
opposed from sources that Avholly negative the supposition, Avitlioiit 
alluding again to the property having been indisputably vested in 
a person still living, Mrs. Gregore, Gregore Simeon's wife, ra* to the 
fact of Gregore Simeon’s leaving a son ami two daughters all survi\- 
ing; hereditary possession was denied by Mrs. Suliuin Metcalfe 
herself, in her ansAAcr to the nonsuited case of the appellant. It is 
ncgatiA'ed also by the husband, Mr. Metcalfe, in his dei>osition on oath, 
and bv the circumstance that Mr. and Mrs. Metcalfe subscribed their 


names as Avitnesses to the de^d of conveyance of the ])ropei ty from 
Mrs. Gregore to the appellant, Mr. Beglar; and collusion is not, in 
any manner, apparent. The [)rocecdings of the court abundantly 
testify long continued possession of Sirs, 'i’hangmeer Gregore in 
this property, a jz. 


Dacca 

Simeon 


judge’s proceedings, .30th ,Tuly 182.3, vi re Mr. Gregore 
rvr.u/jj Sumsuddeen Alice Khan and others, to realize fi'om 


Simeon costs awar<ied by the provincial court of appeal, rupees 
493-8; his projKTty Avas attached, his \a ife, Mrs. Gregore, claim¬ 
ed a portion fthc subject of the case imdi r investigation) us gifted 
to lier by her husband, under a deed stated liibolinamah, bearing 
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(late tliG 23r(l Clialt 1226, which had been re^risterecl In summary 
proceodings lier rights were proved and admitted, and the property 
was released. 

Note. —A coj)y of this so-styled hibchnamah obtained from the 
registry ollice was filed by the respondent, Gliolain Peer: it is termed 
a khaneh-i-klioda putr, and aj)|)ellant admits it to be a copy of the 
document under wliich Mrs. 'i’hangmecr Gregore obtained the pro- 
{)erty under dispute. 

In the case of Kliajeh Arratoon ^lichael, and on his demise, Mrs. 
IMary Arratoon rn-rms Mr. Gregore Simeon, and on his demise, Mr. 
Arratoon Gregore, liis son, ([»rol)ably Tuemtoon Gregore of the 
ameen,) it a[)pears from the Dacca judges ])roceediiigs, dated 21st 
Decemlier 182.5, that six houses and lands, khiraj and Jakhiraj, were 
claimed by Mrs. Thangmeer Gregore, which had been attached and 
tlu^y were released, as appertaining to her, with reference to proceed¬ 
ings of the .‘JOth .July 182.'}, and were declared not liable to the de¬ 
cree of rupees 4,821-13, whicdi had been declared against the ja’o- 
p(*rty of Mr. Gregore Simeon, deceased. This decision was conhrrn- 
(*d by tlie provincial court of aj)peal, the 27th November 1826. 

In the case of Mir/a Ahm(‘d .Jan, (one of the present respondents) 
versus Arratoon Gregore, the pro])erty now litigated was again 
attached, and by the judge’s [)rocee<lings, dated 27th February 18.32, 
it was released on the claim thereto ]>referred by Mrs. Thangmeer 
Gr(‘gore, uith refeiencc to her rights established by the proceedings 
of tlie 3()th .July 1823. 

Mrs. Snilum Richard iMetcalfe, tluTcfore, appears onlv a tenant 
at ^\il!, .'ind the sale of the i)roperty in satisfaction of her debt is 
nng.'itory and illegal. 

Tlie decision (jf the ja'incipal sudder ameen is rcversi'd, and the 
a])[)eal (ha rc'cd. 'I'lie public sale of the 3()Lh May 1839 is can¬ 
celled ; possession of the pro[>erty, together witli mesne proceeds, 
will be restored to appellant. The costs of both courts ^^iU hv. 
dcfrayecl by Mussamut Oojhul Mumiee, wlio caused the illegal sale 
for her own benefit. 


Tin: 23jin .Tant-vky 18.50. 

No. 14 of 1848. 

Apprat from the decision of Mouleee Mnhonteti Xozim, Principat Siit/A^r 

Ameen of Fnrreetlimre, 

Kl loondkar Nisar Allee and Sheikh Asad Ullah, (Defendants,) 

Appellants, 

verms 

Khoondkar Mahomed Nazim, (Plaintifl’,) Respondent. 

Vakeels of Appellants—Chotam Abhass and Ameerooddeen. 

Vakeel of Respondent—Ilurree Kishore. 

St’IT for damag('s for libel, laid at nipct's 800. Hes|>oiident ished 
to raise the rents of the appellants, his tenants. 
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Tiiej, at sundry times and in sundry places, made use of opprobri¬ 
ous expressions derogatory to the character of the respondent. TJio 
j)nncipal siulder ameen awarded damages rupees 200, together with 
tlie wliole costs. In appeal, tliere appear no grounds for interfering 
in Jiis decision, which is accordingly affirmed. Tlie appeal dismissed 
u ith costs. 


The 24th January 1850. 

No. 1,3 of 1848. 

Appeal from the decision of Sijed Ahbass AUee, Principal Sadder Ameen 

of ZiUah Dacca. 

Mn.ssumaut Hursooiidurrce, widow of Raj Chundur Gliose and mo¬ 
ther of Kashee Chundur Ghose, miijor, (Plaintiffi,) Appellant, 

versus 

Mussumaut Kuroonamacc, widow of Ramdulal Ghose, (Defendant,) 

Rcspondcjit. 

VaJieels of Appellant — Xundlaitl, Ronpchvnder, and llatmuunee /those. 

Vakeel of Respondent—Guur Chunder Doss. 

Suit to recover rupees 1,571-3, under a written agreement (su- 
luhnainah.) 

Plaintiff's (appellant’s) statement: 

Suinanund, the father of appellants husband, Raj Chun«Iur filiose, 
and Ramdulal Ghose, the husband of resj)on(lent, were brothers; bv 
an agreement, executed the 24th lihadoon 1241, a distribution of 
their landed property was made, and a <lebt <lue from the general 
estate incurred in their mother’s funeral expenses, &c., amounting to 
rupees 5,499, was allotted for payment, two-thirds by the former, and 
one-third, or rupees 1,833, by the hitter; by the terms of the agree¬ 
ment this sum of rupees 1,833 was to be jtaid by Ramdulal or hi.s 
heirs or representatives to Sumanund, or his heirs or representatives : 
the latter party held possession of tiu* whole estate till the? derni.se of 
Sumanund in Phalgoon 1243, when Ramduh-il got jiossi'ssiou of one- 
third, his share of landed property. Cp to Mangh 1243 Sumanund 
realized ruj)ees .300; from^Maugh 1244 to Assin 1245, Raj CJuindur 
Ghose, appellant’s husbanrl, received rupees 80. 7’he balance is 
claimed. Sicca rujjees 1,473, or Company rupee.s l,.571-3. There 
were several bonds for the whole debt, which had been di.scharged by 
Sumanund, Raj Chundur, and appellant, and she filed them. 

The respondent Olefendant) admitted the agreement and the 
amount of debt therein stated, as correct, but stated, Sumanund held 
p<issession of all the lands to paj it Off; at the time of his demise he 
hnd paid off rufK?es 3,099, leaving a balance of ruix'C.s 2,400. Ills 
son, Hai (^diundur, and respondent’.H husband, Ramdulal, inarlo up 
acc<>uiu, and came to an understanding, and a connter-agreemciit, 
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engrossed on stampt paper, bearing date 21st Phalgoon 1243, to effect, 
that Sumanund having paid off rupees 3,099, there remained a balance 
of 2,400, of this sum rupees 156 only were due on bond; the mahajun • 
had no documents for the remainder, rupees 2,244; that if they were 
compelled by law to pay that sum, onc-thijfd shall be paid by Ram- 
dulal, two-tliirds by Raj Chundur. The sum of rupees 156 were to be 
paid by them in the same proportion accordingly from the 21st Phal¬ 
goon 1243, the date of this deed of agreement to Assin 1245. Ram- 
(lulal (ahose, respondent’s husband, paid his proportion of the rupees 
156, viz. ru])ees 60 ; no claim was ever preferred for the rupees 
2,244, for wliich there was no document, and claim is now barred 
by the statute of limitation. 

Raj Chimdur’s alleged stipulation is denied by appellant, who also 
denies that the debt of rupees 2,244 was not upheld by documents. 

The i)rineipal suddor amean adjudged that Raj Chundur’s counter- 
agreement liad been fully proved by the subscribing witnesses, that 
]ilaitititr had not named the mahajun to whom money was due, the 
aiiiouiit due, under what bond, the date or year of it before whom 
the money wj»s taken, and when, how it had been repaid, and the 
share due bv the <lefendant. lie dismissed the suit on the Pith May 
1848. 


Appellant ))leads it was uunecessarv to prodtice niahajunnce ac¬ 
counts for the agreement, on which she claimed stipulated payment 
to her and not to any mahajun, that in 2 \ ears and 5 months, 
when Sumanund held j)osse.ssion of all the lands to j)ay off the debts, 
rupees 3,f>99 could not have been realized, for they had since been 
let l<tr rujtees KM) per annum, and that the evidence of the witnes.ses 
to Raj Chuudur’s agreement were not trustworthy, being con¬ 
tradictory. 

'rhere appear no fair grounds for interfering with the decision of 
the principal sudder ameen. On inspecting the several lamds tiled 
hy appellant to prove }>ayment by her family, it appears that most 
of these bonds were tliseharged previous to the date of the agree¬ 
ment, that is to say, prior to the 24th Rhadoon 1241. On a careful 
jH’rusal of the deposition^ (ff the witnesses to the second agreement, 
executed the 21st Phalgoon 1243 by appellant's luishaiul, there 
apj)ear no diserepaneie.s to \itiati' their evidence, and the abstract <d 
(ua-ount on Avhich the lat<«*r agrccMm'nt was based .sivtiis not open 
to •-•xception. 1 thercilire .•dlinn the jiriMeij)al sudder atucen's dtfci- 
siuJi, and ilisniiss the a])peal with costs. 
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PuKfiKXT: W. Esq., Judge. 


The 3ri^ January 1850. 

No. U9. 

Apppo! from a dorinum of fhr Principal Sadflcr /inipot of Midnapore, 
Mr. uL Davidson, dated \ \)fh Mai/ I SI!). 

'l^irapoi’Mliiid Paul, (Dcfoiidaiit,) Apix'llant. 


rersns 


Tar;r]K'rs]iad Pdiooy.i, (Plaintitl'.) ltos|ioiidcnt. 

This ^vas oriLdnally tried in tlio year 1814; if \v.a< to forc- 
(dose a iiuirtiiaLro and tor posso'J'^ion. The plaintitl’ obtained a 
verdi('t in Iiis iavi)r. whiiE decision was ailiniied in .appeal. A 
.sj)eciul apjx'al was admitted hy tli(i Sadder (\)nrt on l.Srli June* 1846, 
and file suit nananded ti» the prineij)al sudder aniei'ii with instrne- 
tions to nvpiire IVoni appellant any proij, doeinnentary or oral, he 
mioht ha\e to jn'odiua’ in support of his alleviation that the plaintitl' 
and the inortnaoers liaAo acted oollusivejy, d'lu* appellant was 
accordiiiLrly called noon li)r his ju’ools. Hi* tenderi'd six witnesses, 
whose testimony, in tlio ah-eiiee of the sliuhtcNt iloeuinentary proof, 
the priiu'ljial sudtler anieen liid not deem trustworthy. On the other 
hand, relyino on the evidence on the part i»f the pl.nntilf, and the 
aoknowledement ('f the niortiiaiii rs, lie hefieveil the eniiairement* 
betw*een them to have heen made in irood faith, and decreed fl>r 
])lnintitf hceordiniily. The defendant apj'caled from this award to tlic 
judiic*, wlio, on tlie 5th April 1848. ri'inaiuhal tlie case for two re.i- 
sons; first, that the evidence of the jdaintitf’s witnesses miuht he 
taken In the presence of liotli parlies, (authenticated cojiics only of 
their evidence oiven in another case havinn; before heen received.) 
tiuit appellant have an opportunity of crossHpiestionhie; them, 
and secondly, to take measures to .secure tlie attendance of appol- 
liuit's principal vvitnesses. 'flic phunlitrs witnesses ^Ycrc accord- 
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iimlj cxaiiiinod on oath in the presence of tlio parties, ainl the pro¬ 
per ami le^al course taken to secure the attendance of defendant’s 
principal Avitnesses. Tliis failing, the defendant, on the 9th May 
1848, Avas called on to depose on oath that ins absent AA'itnesses Avere 
absoliiteh- necessaiy to prove his alleged plea of c'ollusion. He, hoAV- 
cver, failed to appear, and niOAod the court of first instance for per¬ 
mission to swear by proxy, Avhich request, being o|)posed to Section 6, 
Ivegulation IV. of 179.‘>, anti Construction No. 159, Avns refused. 4’he 
loAver court, liaA ing thus given defendant every legal assistance to 
proA'c ctdlusion, and seeing no grounds for doubting the evitleneti 
adduced on the ])art of the plaintitf, adhered to tlie a enlict it liad 
formerly given in idaintilf’s favor. 

The ilefendaut again appeals, and urges sundry jdeas against the 
decision of the principal smlder amceu. The matt(>r of :uljudicatiou 
must, hoAvoA'or. be limitetl to two points, those two for Avhieh the 
case Avas remanded for revision, viz. the taking tlie eviilejice of the 
Avitnesses for the prosecution in the presence of the ])arties, and 
atlording defendant evei-y legal assi>tance to j»rocure the atteudama? 
of his AvitneS'.es. 'fliis having been done and the defendant (app<'l- 
lant) having t(»tally failed to proAi* colhisinn, tlieiv apj>ears no rea- 
S(»n to interfere A\ith the (h'ci'ion »>f the- lo\Acr court, AAliich is hereby 
affirmed, and the appeal dismissed Avith C(c>t.s. 


Tin: 8 x 11 .jAM'AKy 18 o(). 

No, 192 . 

/Ippeal from n f/erisimt of thr. Moonstf)'of M'ulnftjtnre, (htmjit Gohiml 
f flhnun'if, \ Utli M(t;f I'Sg). 

Mochecram Khathur, nielendaiit.) Appclhuit, 

n-rsifs 

Bikram Persliad Miindul, (Plaintitf,) Jicsjamdent. 

Tuts is an action for a bond debt, laid at ruj)ec-. 8 -]((- 8 . 4 ’ln‘ Ixnid 
bears •late 21 >t Cghun 1251 Cndee, te be re»leeiucd in tlu'mouth 
of Hysa<‘k following. 

Tlio dc'feudant denies ag I jih ads that tlu' suit jiroceeds from 
^?nmitA'; lu'cau-jc defendant retused to ])ay plaiutill rent to tlie amount 
of 7 rupees, 

Tlie moou.-'itl dfetns tin; e\ ideiice in siijiport of the claim, clear 
and satiifactory, and, in the absence of any proof on the part of tbo 
deh iidant of the ))h'as be lias set nj), giA es a Aerdict for tbe pluintiif. 

In ajipeal, tin; del’eiidant reiterate^ Avliat lie has pleaded in the court 
of first iiytaiice. 

On a rt AicAv’of the proercidings, F sec no rca.son to disturb the 
nioonsiH's decision, aa hich is hereby alfinue(l,aiid the appeal dismissed, 
AA iihout serving a notice on the re.spondent. 
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Tue IItii January 1850. 

No. 151. 

Appeal from a decision of the Moonsiff of Pertabjjore, Golam Sotj/ian, 

dated \bth At up 1849. 

Gowrce Howrah, (Plaintiff,) Appellant, 

versus 

Sreedhur KohinJra and others, (Defendants,) Ilespondeuts. 

Tins is an action for compensation, for damage done to crops and 
fisherV, laid at ru])ees .‘>0-7-2. 

JMaintllf states that he rents 1 bcegah, 19 eottahs, 1 pao of land, 
iiK'luding tanks and ])ools of‘ water; that in 1253 Umlee, he execut- 
e<l lease and counterpart for the said land with the heirs of Gunga 
Karain Kohindra and Kalee Chunder Kobindra, Premchand Kobin- 
vlra, and 'Farachand, and tliiit, in the, year 1250 Umlee, the defen- 
ilants SiX'edhur and Mobokislito, took forcible possession of the tish 
in tile pools. 

'Flu* defendants, Sivedhur and Nobokishto, deny, and plead that the 
land and pruduee are theirs, in right of a deed of adjustment tiled in 
the ci\il court, agreeably with which they obtained possession. 

Flic mooiisilf gnmiids his judgment eii the report of the ameen 
deputeil to make a local eiiipirv, tieoniing it more wairlliy of credit 
than the e\itlence lor the }>rosecntion, and gixes aterdicl lor the 
defendants accordingly. 

'File nioonsilf assigns no reason wliy did’endants' version of tlie 
matter slionhl hi; entitled to the most credit. He has omittetl to 
cal! for important e\ ideiiee, \i/.. the solanamah in virtue of which 
ilefeiulants maintain their right of jHissession. Defendants say, by the 
li-rins of a sohniainah tiled in the civil court, in a suit wherein Kala- 
chand, Faraehand, and defendants' father, 1 )amooder, were concerned, 
they obtained the \ er\ land now in dispute. This doenment has 
never Inicn produced in the lower court, neither the proof of its exis¬ 
tence, nor that its provisions were iwcr carried into elfect have been 
eslahli.shed. 'Fhe investiealion is impertect, and I therotbre a»lmit 
the a|>peal ainl remand the case for further iinpury. 'I'he moonsilf 
must lirst satisjy himselt that det’endants' title di'cds are \alid, and 
then adjudicate, 'I'lie costs of stamps to hi; retunded. 

,f --— • 

Tjie IdTJt JaM'ARV 1850. 

No. 153. 

Appeal from a decision tf the^Moonsiff of Ximal, Mr. J. Snell, dated 

\nth May 181*9. 

Goluck Moorah, (Plaintilf,) Aiipellant, 
versus 

llcekrain Phooyti and vitliers, (Defendants,) Hespondents. 

The ])laintill’(appellant) sues for a bond debt. The defctulants 
deny the claim, and plead that the suit has been brought to gratify 
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malicious ends. Tlio moonsiff attaches no credit to the bond, 
though certiHod by three attesting; witnesses, lie is of opinion, the 
decision of the criminal court, copy of wliicli is filed in tlie case, is 
conclusive that enmity exists between the defendants and jdaiiitiff’s 
immediate connections ; that the bond lias, from the appearance of the 
ink, been recently drafted on ohl stampt paper; and tliat the signature 
tlie bond is not that of tlie defendant, lleekram Jjliooya, and gives 


on 


a verdict for defendants accordingly. 

1 see no grounds for interfering with this decision. 'J'he plaintill, 
in his rejoinder, docs not deny defendants’ statement, that (’anoo 
jMoora and plaintilf are one and the same party, the former being 
tlie person with nliom defendants are at i^^u(‘, and who was con¬ 
victed ill the criminal court on the complaint of the defendant, 
Beekram Bhooya. The probabilities are that the ilefeiulaiits’ state¬ 
ment, that the suit is vi'xatious and vln(licti\e, is true, eri[)ei-ial!y as 
the bond itself is a most suspicions document, an<l tlio e\idcnc(i 
adduced in sup])urt of its validity imsatisfaetory and unnurthy ot 
credit. 

Tlie appeal is dismi5>ed, and tlie mooiisitra decision allirmed, with¬ 
out serving a notice on the respondents. 


The 14tj[ .Jam auy Ls.io. 

Xo. Id.;. 

Appeal from a decision of the ^lonnsif of Kuftnejole, Jmjnd Alee, dated 

2\st Map 

Kistoperohad Munna aivl others, (Defendants,) Ap[>ellants, 

i'ersvs 

Ram Tiinf)0 Khutooa, (I’laiutitf,) Respondent. 

The plaintilf sue', to rever-jO a deci'Ion made siiiMinai’ily, releas¬ 
ing certain property attaclied, at the- instance of plaintilf, in I’xecn- 
tioii of a decree. It is not necessary to enter into the merits of lh<* 
case at this stage of the proceedings, as tlie jaei'eiit eiapiiry nm..'t I.e 
limited to om? plea urged in ap})eal, vi/. tliat the nloon^ill’s pro¬ 
ceedings arc informal, iiiaiiniieh a'> he has di.'posi-sl of the ease 
without ascertaiijjng •in the j)ivseril;ed manner that notice 
Imd been duly served on tlio defendaijt Kisl(»pcrs!)a(l. It ap];ear.s 
that the notice was issued (;n the {»arty aforesaid, and a return 
male by the peada deputcfl to smve it, which he duly certified on 
oath, that the said defendant was van est. inventus. The inoonsilV 
tlien summoned the witnessc*?, who sigm*d tlie notice in proof of its 
liaving been <luly served, but flie summons coiiM not be serwd, as 
they were not to la,* tbiirid. 'I’jie moonsilf tlimi i.ssucd an ishteliur, 
rtspilring tin; witnesses to apjjear or incur the penalty of a default, 
llif v ‘■till failing to attend, the moonsiff disposed of the case ej-parte^ 
according to CluUsO ‘i. Section 21, Keguiutiuii XXJII. of IS 14, and 
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Construction No. 775. The evidence of witnesses to the service of 
process is iinperiitive. Tlie moonsiff, in failure of obtaininnj tlie 
appearance of witnesses to swear to tlie service of tlio fij’st notice oji 
the appellant, sliould have re(|uirod the plaiutitf to sue out a second, 
and have taken ])recautions that its service was duly certified by 
two or niore respectalile neighbours, or by deputing two respectable 
parties to witness its execution, whose appearance could be jn’o- 
cureil; and tliis is tlie course which he must now pursue. Idic 
ajipeal is therefore admitted, and tlie case remanded, that he (tlio 
moonsiif) may proceeil as indicated. The cost of stamp to be refund¬ 
ed in the usual manner. 


The 15x11 January 1850. 

• No. 47. 

Appeal from a decision of Ihe MoonsiJ^ of Kasppgnngc, KJujrat llosscui, 

dated \ 7fh Junnurtj ISI‘), 

Sheikh Ciolam llyder, (Defendant,) Appellant, 


versus 


Nobin Chand Ilhooya, (Plaintiff,) Kespondent. 

This is an ai'lion for balance of rent, laid at rupees l.‘i4-fi-12. 
The plaintiff states that l-lOths of hooda KuK'cara Ibilrampore, 
Silkniundul, Sir., were j^i’antcd to his ancestors by the zemindar as 
subsistence. In the year 1245 Pmle<*, the said zemindar’s estates, 
of which the al)o\e vilhiires were jiart, wen' soM for arrears of re¬ 
venue and purchased on the part f)l‘ (»o^ erinncnt, Avho rented them 
on a farmini^ lease to Messrs. ,J. and K. Watson. In 1247, from 
some illeixality in the sale jiroceeilin^s, the estates were restored to 
the zemindar, and in 1252 l.’mlee, the plaintilf likewise regained 
possession of his rights an<l int(‘resls in the 4-l()ths aforesaid, 'fhe 
appellant is a tenant of ]>laintilf’,s, and his annual rental before the 

estate was Sold was 5()-14-12 and 11-2-3 in kind. From the vear 

*• 

1245 to 1251 I'mice, according to the aecciunts adjusted on this 
junnna, the d -iendant is liable for a I’ourth i)f this sum, viz. rupees 
131-0-12, including interest, and in failure of reco\ery lie (plaintilf) 
now sues. 

The defendant di'iiics, and ])lends that lie holds jiotlahs pr 
leases from the surbiirakar of the plaintill’s grandfather and others, 
flir 41-4 annually, in money, and kooree 5-3-1 in kind, agree: d.ly 
with which he has paid his rents and holds receipts for the same. 

3’he moonsitf rejc'cts the leases filed by (K'feiulant as unworthy of 
belief, as they are not supported liy creditable festinnmy and not re¬ 
cognized by the farmers, Messrs. Watson, as is apparent from the 
lotbnndee of estate, when they wert^ in possession, agreeably with 
which they f(»r three years realized rents from the defendant, Tlie 
inoousitf considers the juminabiindee, filed by the plaiiuiif for the 
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year 12;>1 Uinlce, valid and confirmatory of tlio data on wliicli 
j)laintift‘'s cJaiin is based, and accordingly gives a verdict for plain- 
tirtj with certain remissions from the year 1245 to 1251 Umlce, 
witli interest, allowing defendant credit at the same time for the 
various items exhibited in Ins dakhillas duly authvnticated. 

It appears from the records of tlio case, tliat, when the Govern¬ 
ment Avas })loascd to cancel the sale of tlie estate, it was Avith the 
proviso that all undertenures slioukl resort to their original 
as existing before the sale took place in 1245 Umlce. 'The jumma- 
bundeeofl244 Umlce, the year immediately preceding that in 
Avhicli the sale Avas made, sIioaa s that the defendant's annual liabi¬ 


lities in linlrainpuro amounted to Sicca rupees 4-1-4-lH, and in 
Sakhmundul to 8-10-1(1; as nothing has been urged to the contrary 
by either party, it must be assumed that tliat juminahundee is correct. 


rhere are no intermediate accounts,'excepting the lotbundee of 
Messrs. Watson for the three years they Avere in po^ses^ion, the 
jummas specified in A\hieh Avere only asMimed as correct on tlie 
verbal admission of the tenants for liicilitv of collection, and till the 


actual out-turn of each holding could bo ascertained bv local 


iiKiuiry. 

The only evidence, then, that defendant’s rent is 50-14-1 2 , is 
the measurement chitta and jummahuudei* of 1251 Undee. A 
jummabundee framed by j)laintiff iii that \ ear cannot tala'(“fleet 
retros])e(:ti\ely, and be received as evidence of the out-turn of the 
estate for sev on years, that j)Iaintiif Avas not iti [)(t.>>e'i'-ioi). d'he 
aggregate of the jnmmahundee of 1251 I bn lee, ii greatly in excc'^s 
of that of 12-14 Ibidee, and before the rates specified in the latter 
year can,ho eiduuu’ed, the ]ilaiiititf mu"! ]»r(M“eed as indieat(;d iu 
Secti<jns t) and 10, Kegulation \'. of 1<S12; in failure of liaving 
done so, he can a^isume ]u» title sneh as lias been eoiil'erred on liim 


by tlie low er court, to ineiva'C the rate ot [irevioiis a ears, au<l to re¬ 
cover balances calculated on it. The ratt“ of interest ajipenrs also to 
have been ealculatedon erroneous data; jslaintilfdemands comjtonnil 
interest, that is, interest on interest charged on each kist in anvar as 
jier jumma-Av assII-hakeo; he is entitled to simple interest on tiu* actual 
balance of rent for Oach year and no mon*. 'J’lie low cr court is <‘orrect 
in rejecting tlie pottahs, (wliicli have no doubt been [ireparcd for the 
occasion,) and in recognising* the dakliillas snpjxn’ted by evidence 
asA’alid; but its decision must be modified in other points. Tlie 
appeal is .accordingly decreed, Avith costs in jnoportiim to the awanl, 
and it is ruled that tin; accounts of 1244 of Biilrampore, as jiertaiii- 
ing to the year immediately preceding the sale, and therefore ex- 
liihlting th«; of the lease at that period, he the basis for eal- 

eulating the demand I'or each year that plaintiff was disjxissossed, 
interest being adjlisted with relerence to the foregoing remarks, ami 
doiendant rcceiv ing credit .according to the dakhillas pivn cd to be 
authentic, as ordered bv the moonsiff'. The balance of rent iu kind 
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to be adjusted as proposed by the lower court, except that the value 
of the crop of each year bo estimated, according to the custom pre¬ 
vailing in the pcrgumiali in which defendant’s lands are situated. 


The 15tii January 1850. 

No. 48. 

Apperd ft'om a decision of the Moonsiff'of Knseegunge, Khyrat Ilossein, 

dutad X'iih Junnanj 1819. 

Sheikh Gohim Ilyder, (Defendant,) Appellant, 

I'ClSItS 

Nobiu Chand liliooya, (riainliiT,) Rospondent. 

r'LAni, 21-8-10. Parties in tliis suit are the same as in case 
No. ‘17, and tlu' cireum.^tanef's attending it, are identical. In adjust¬ 
ing ]ilaintill's demand for rent fur inouzali Srdvlimundnl, tlie same 
course might, have been taken as }iointcd out in case Xo. 47, but 
dcH'iidant admits that Ids jumma is a triilo in excess of tlie jununa- 
biiudei! of 12-14 limlei'. 'J'lie latter must tlieretbre be the basis of 
calculation, d'iie appeal is decreed, with costs, and, in luoditication of 
the award oi'the luoonsilf, it is directed that the accounts be adjust¬ 
ed accordingly. 


The 17x11 January 1850. 

No. 157. 

Appeal from a decision of (he Moonsif of Kascegnnge, KJnjrat Ilossein, 

dated ‘JtiM May 1819. 

jMusst. Rajossuia'c Dey, wile of (lungaram Rhooya, deceased, and 
Dwarkanath r>lu)oya, (Defendants.) Appellants, 

versus 

Srecnath C'huckerhutty, (IMaintilf,) Respondent. 

M'llls is an action for a bond <leht, laid at C'ompanv’s rupees 
29-11-.4, d'I;e plaint :'ets forth that defeinlants gave jdaintilf 
a pnnmVsorv iiole Hir ru[iees 25, to he redeemed in Ilysack 1255 
l.’mlee, in failure of w hich the pre>ent suit is brought. 

'I'lic defendants deny the claim, and j>h*ad that they borrow-ed 5 
rupees and executed tlu' bond on which the jdaintitf now* sues, but 
that the bond has been interpolated and the amount formerly specitied 
altered froju 5 to 25 rupi*es. 

In the opinion of the moonsilf, the plaintilf has clearly and s.atis- 
factorily established his claim. ’J’hat all the eircuinstancos eliciteil 
I'rom the records ol‘ the case are in favor of its validity, and further 
slreugtlieued by Dwarkanath’s (defendant’s) adini.ssiou that he execut¬ 
ed the bond. That which the moonsitf considers as satisfactory 
proof, this court vietvs with the strongest suspicion. It is true the 



8 


ZILLAIl MIONAPORE. 


defendant Dwarkanath admits tliat ho executed tlio promissory note, 
but he further urges it has been interpolated and altered. The 
main point therefore for adjudication is, whetlior or not the bond lias 
or has not undergone any alteration since it was originally drafted 
and signed by the defendant Dwarkanath. From a careful inspection 
of the deed there cannot be a doubt that the word Avhich specifies 
the amount of loan made has been altered, and that the alteration or 
addition is in those letters which convert the word paunch into pnchecs. 
The addition has evidently not been made at the time the de('d 
was dra^yn up, as tlie ink is of a distinct color and comparatix ely 
quite fresh, 'fhe figure 2 also bears tlie appearance of having been 
inserted before the figure d, by a ditferent hand to tliat in which tlie 
bond is cngrosseil. as it differs in form and character from the 
figure 2, wliich occurs in two other parts of the deed, and which, to 
all appearance, were Inserted wlien the'■document itself was drafted. 
Again, the names of the witnesses, who certify the deed, have, he\'ond 
alldoulit, been added to the homl at some time subsequent to its date : 
their testimony of the loan having been made and deed signed in 
their presence, is tliorefore beyond probability. For these reasons 
the court gives credit to defendant's pleas, and decives the appeal, 
with costs, (respondent's vakeels being present,) and reverses the 
decision of the lower court 


The 21siT Jam'auy ISdo. 

No. Hit). 

Ajipeal from a (decision of the Moonsif of Ku/teegmiye, KJojrat llossein, 

•luted i'ttli June I.'' J!). 

Goliick Molmn NuikIco. ( Flaintilf,) Ajipcllant, 

rcrmn 

(joorooper.'had llara, (Defendant,) llespondcnl. 

Plaixtikt sues to ri'cover rupees on a. j)romi>sory nolc, 

bearing date Idih Maiigh PJob Fndcc, to be redeemed in ten ila\s. 

The defeiulant phacU tliat the brotInT of plaintiff is bis landlord, 
with whom he is at issue regarding the jiavinent of <-ertain ce.>s. 
Tbi s cess the said landloi'd extorted from sonii? ol flelinidant's under¬ 
tenants, who sought redress ui the liejaity magistrate’s cutcherrv 
at Jehanabad, and, on ilffendant's evidence, the said landlord uas 
fined; out of rcM'ngf' ho confined defendant in his cutcherry, .'unl, 
by threats anrl intimidation, compelled defendant to put his .signature 
to the promissory note. 

The mooiisitf, without alluding to the (ruth or otherwise of ilefeii- 
danl’s j)l(.‘as, rejects the pronii'.sory note as invalid, the attesting 
witiie.sses failing to recognize the defendant wlicu culled on to point 
him out in court, f s 'o no reason to disturb tliis decision. Uf the 
tlirce witne5:4e3 examined, two iilcntlfy on oath separate persons as 
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the defendant, viz., Chintamunee and Takoor Doss, and the third 
points to defendant, and expresses a doubt that he may or may not 
be the man. From a review of the proceedings there can be no 
doubt that the claim is vexatious and unfounded, and that the wit¬ 
nesses cited as hatting attested the promissory note never saw the 
defendant before he appeared in court in the present suit. 

The appeal is dismissed without serving a notice on the respondent. 

The 21st January 1850. 

No. 162. 

Appeal from a decision of the Moonsif of Kuseegimge, Khyrat Ilossein^ 

dated iithJune 1819. 

Goluck Mohun Nundee, (Plaintiff,) Appellant, 

’‘versus 

Ramkishto Dugrah, (Defendant,) Respondent 

Tnrs is an action to recover 20 rupees 5 annas, on a promissory 
note. 

The circjimstances attending this case are similar to those record¬ 
ed in case No. 160. The defendant offers the same pleas as 
Goorooporsliad. T'hc witnesses cited by [)laintifF arc the same as 
in case No. 160, and for the like reasons their testimony is utterly 
unworthy of credit 

Tliey are nnaniinous in describing the defendant, as a man of 
thirty-two years of age, when there can bo no question, the moonsiff 
observe.s from personal inspection and inquiry, tliat he is sixty, and 
that consequently the witnesses could never have scon him. 1 see 
no reason to interlero with the moousiff’s decision, which is hereby 
affirmed, and the a[)peal dismissed. 


The 22nd January 1850. 

No. 168. 

Appeal from a decision of the Moonsiff of Tumtooh, Tf'aris Alee, dated 9 th 

June 18^9. 

Gopeenath Roy, (Plaintiff,) Appellant, 
versus 

Rungsec Bhukta and othei's, (Defendants,) Respondents, 

The jdaintiff sues for a bond debt, ruj>ees 63-1-12. The bond 
bears date 30th Pooso 1253 Unilee, to be redeemed in the month of 
Jete of the same year. 

The defendant denies, and pleads that the suit is vexatious, and 
brought to serve a malicious purpose. 

The moonsiff' gives a verdict for the defendant The only evidence 
in support of the claim is that of three witnesses, which, he observes, 
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is lulwortliy of credit, as being contradictory and improbable, added 
to which one witness, who deposed to having attested the bond when 
called on to identify his signature, pointed out that of another attest¬ 
ing witness. 

On a review of the proceedings, 1 see no reason to disturb the 
proceedings of the lower court, wliich are hereby affirmed, and the 
appeal dismissed, without serving a notice on the respondent. 

The 22nd January 1850. 

No. 169. 

Appeal from a decision of the Moonsiff' of Tumhoky Waris Alee, dated 9th 

June 1849. 

fiopeenath Roy, (Plaintitf,) Appellant, 
versus 

Nurhuree Sawunt, (Defendant,) Respondent. 

This suit is similar to the previous one. No. 168, the difference 
only being in tlie party sued ; the defendant denies and the moonsitf 
gives a verdict in his favor. 'J’he witnesses, the moonsiff remarks, 
are unworthy of credit. One could not point out the <lefendunt in 
court, though he w as present; tlie evidence of another wa.s rejected 
by plaintiff, because he had colluded with the defendant; and that of 
the third veas contradictory and improbable. 1 see no reason to 
interfere with the decision of the lo\>er court, which is hereby 
affirmed, without serving a notice on respondent. 


The 22nd January 1850. 

No. 170. 

Appeal from a decision of the Moonsiff of Pertahporc, Colam Sobhan, 

dated 9th June 1849. 

Sounder Doss, (Plaintiff,) Appellant, 
versus 

, Suroop Afytee*, (Defendant,) Respondent. 

This is an action to recover rupees 56-15, on a promissory note, 
bearing date 16th Maugh 1250 Umlee, to be redeemed in Aughun 
1251 Umlee. 

The defendant denies, and pleads that plaintiff is the representative 
of other parties who have instigated him, from revengeful motives, 
to prosecute. 

The moonsiff observes that two of the attesting witnesses have 
appeared, and sworn to the fact of the money having been given 
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to, and the note executed by, defendant in their presence, but 
aa they are quite illiterate, their testimony is of no value. The 
moonsiff repeatedly called on plaintiff to produce the writer of the 
deed, and failing to procure his appearance, he gives a verdict for 
defendant 

I see no grounds for disturbing his decision. The promissory 
note is engrossed, signed, and attested by one and the same party, 
which party the plaintiff is unable to produce. The evidence of the 
two witnesses, who do appear, is worthless, inasmuch as they attempt 
to prove too much by deposing to certain details relative to the 
hour, the day, and month, six years ago, as having occurred in their 
j)resence, details it is quite beyond probability they could remember. 
The promissory note bears all the appearance of having been recent¬ 
ly drafted, after the stampt |^aper had been torn and creased, which 
it could scarcely bear if epgrossed on the date specified, a few days 
after the pajwr was jnirchased. The appeal is dismissed, without 
serving a notice on the respondent. 


The 24tii January 1850. 

No. 166 . 

Appeal from a decision of the Moonsiff of Pertabpore, Golam Sobhan, 

dated 'Ind June 1819. 

Adytee Chuckerbutty and another, (Defendants,) Appellants, 

versus 

Secromoneo Sawunt, (Plaintiff,) Respondent. 

The plaintiff sues for fa^bond debt. The defendants deny the 
claim and oiler various pleas, amongst others that plaintiff is at 
enmity with them, because they will not consent to sell a piece of 
ground contiguous to his (plaintiir.s) house, and that he has frequent¬ 
ly threatened t.> j)rosecute civilly or criminally, in revenge for their 
refusal. Defendants, in ])roof of these pleas, cited several witnesses, by 
wh(»se testimony they are tH)nfirmed. , 

The moonsitf, in iiis rlocisioii, makes no allusion whatever, either 
to these pleas of defendants or to the evidence of the witnesses, 
and his investigation is therefore incomplete. 

'Fhe appeal is admitted, and the case remanded to the moonsiff, who 
will bo pleased, after considering defendants’ objections and the 
evidence in support of them, to state his opinion of liow far they 
affect the merits of tlie case, and then to disjwse finally of the 
suit. 

The cost of stamp to be refunded as prescribed by the law. 
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The 24th January 1850. 

No. 174. 

Appeal from a decision of the Moonsiff^ of KaseegungCt Khyrat 11 ossein ^ 

dated 13M June 1849. 

Dwarkenatli Bliooya and others, (Defendants,) Appellants, 

versus 

Sreenath Chnckerbutty, (Plaintiff,) Respondent. 

The plaintiff sues for a bond debt, and the defcndajits, in reply, 
deny, and plead that the plaintiff is at enmity with one 15u<^horee 
Bhooya, a connection of defendants, who prosecuted jdaintifl' in the 
criminal court, in revenge for which he now' sues them (defendiuits.) 
In support of this plea they file a list of witnesses to be cited, and 
the lower court accordingly issues a siimmons, but, before a return 
is made, the moonsilf^ on the 11th June, the very day on which ho 
had passed orders for summoning the witnesses, liolds a proceeding 
declaring their attendance unnecessary, as according to defendants’ 
admission they could only depose to the existence of enmity on the 
part of plaintiff since 1255 Umlee, whereas the bond on which 
plaintiff sues is dated 1254 Umlee. Until the fact is proved, it does 
not follow that, because the bond is dated 1254, it was necessa¬ 
rily executed in that year. The moonsitf’s premises are unsound 
and inconclusive. Having aflmitted defendants’ proofs aiul summoned 
his witnesses, he w’as bound to postpone his (fecisioii till they a^)- 
peare«l, or the period of service of the dustuck had ex])ired, \ i/,. 
after four days from the date of its issue. 7'he dustuck was issued 
on the 12th .June, and the time allow'ed for service w'as four days, a 
return was made on the 12th, to the intent that defendants failed to 
point out tlie witnesses, and on the 13th the inoonsiff decided the 
suit, whicli was irregular, d’he appeal is accordingly admitted, and 
the case remanded, that defendants’ witnesses may be duly and 
legally summoned. ’I’lie moonsiff, after hearing their evidence, w'ill 
dispose of the case on its merits. 

The cost of stamp to be refunded in the usual manner. 

The 28th January 1850. 

No. 142. 

Appeal from a decision of the Moonsiff of AnundporCt Omeschunder 

Mookerjea, dated C)tA Mag 1849. 

Messrs. J. and R. Watson, (Plaintiffs,) Appellants, 

versus 

Sonatun Roy Sirdar, (Defendant,) Respondent. 

This action was brought to set aside an award made by tho 
collector under the provisions of Regulation V. of 1812. The plain¬ 
tiffs distrained the defendant’s crops for a balance of rent on account 
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of pcshkus, to remove which, the latter appealed to the collector, who, 
tliinking the matter at issue involved a question of right, gave a 
verdict in his favor. The plaintiffs claim rent under the denomina¬ 
tion of peshkus from all paiks (the defendant included) holding 
jaghecr lands in their estate. The defendant denies his liability, and 
pleads that these lands were specially exempted from the payment 
of any tax at the decennial settlement, and did not form part or 
portion of the lease granted by Government to the zemindars. The 
merits of the case are similar to those recorded in case No. 123, 
decided by this court on the 26th December 1849. The moonsiff is 
of opinion that the lands, in which defendants have holdings, did not 
form part of the lease granted to the zemindars at the decennial 
settlement, and it is probable, he remarks, that they were exempted 
from assessment on the understanding that the paiks in possession 
were, in consideration of ^hc* remission, to render their services to 
the state for police purposes. 

This inference of the moonsiff, however, is entirely subverted by 
the documentary evidence in the suit, particularly by the lease and 
counterpart of the zemindars entered into with the Government in 
1207 Umlce, copies of which were filed by the defendant. From 
these it is clear that the whole of the jagheer paik lands were in- 
chided in, and formed part of, the zemindar's settlement in 1207, 
and that he (the zemirular) was fi’om that time made liable for 
pcshkjis, or (juit rents, arising from the said lands, and consequently 
he or his repres('ntati\ c juust have the right to enforce by legal 
means the payment of ])eshkus, and in the exercise of it is fully 
W’arranted to distrain the defendant's crops, w’hen he became de¬ 
faulter. 

The aj)pcal is decreed with costs, and the moonsiff’s decision 
reversed. 


The 28th January 1850. 

No. 148. 

Appeal from a decision of the Moonsi/T of Aiiundpore, Omeschunder 
MooKerjee, dated Hth May 18-19. 

hlessrs. J. and 11. Watson, (t’laintilfs,) Ai»pellants, , 

vertvs 

IMochccram Gural and Brijomohun, (Defendants,) Rosjxmdents. 

'I’liis action, like that recorded in No. 142, is brought to reverse a 
judgment of the collector under the provisions of lU'gulation V". of 
1812. The circnmst.mces attending it are exactly similar to those 
recorded in the case above quoted, and, for like reasons, the ap|>eal 
is decreed with costs, and the decision of the lower court set aside. 
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The 29th January 1850. 

No. 172. 

Appeal from a decision of the Priticipal Sttdder Ameen, A. Davidson, Esq,, 

dated \bth June 1849. 

Rampershad Behrah and others, (PlaintifFs,) Appellants, 

versus 

Mudhoosoodhun Putty, Choondea Dobea, and others, (Defendants,) 

Respondents. 

This is an action for right to attach and bring to sale certain 
rights and interests in talook Radabulliib Chuck, in execution of a 
decree, laid at rupees 1,129-4-5. 

The plaintifts represent that tliey held in farm certain villages of 
the chuck aforesaid; that during their tenure the entire talooka 
■was advertised for sale for arrears of revalue; that, to protect their 
own interests, they made good the balance of (lovcrniuent revenue 
and sued that party, Mudhoosoodluin Putty, by whose flefault the 
estate was rendered liable to sale, ami obtained a decree. In execu¬ 
tion thereof, they attacheil !Mudhoosoodbun's rights and interests 
in Radabullub Chuck. The defendant, Choondea Dehea, then pre¬ 
ferred claims to that property, which were admitted by the ])rineipal 
Midder ameen, and Ins judgment was affirmed in appeal. 4'he 
plaintiffs seek now to set aside this summary award, and to obtain an 
order to bring tlie projicrty to sale. 

The defendant, Choondea, pleads that she holds certain interests 
in Radabullub Chuck, in right of her husband, ileecased. That at 
the time of his death, the defen<!ant, Mudhoosoodhun, usnrperl 
possession and maintained it until the property was restored to lu'r 
tiy a decree of court. That the defendant, Mmlhoosoodlmn, whilst 
in possession, withheld purposely the j)aymcnt of revenue, with a 
view to bring the estate to sale, and that he individurdly, and not 
the estate, is liable for what plaintiffs may havt* jiaid. 

The principal suflder ameen observes, by the dakhillas adduced 
by them (the plaintiffs) it appears they paid into the collectorate 
rupees 743, on account of defendant, Mudhoosoodhun l^utty; but 
there is no proof that the money was paid in satisfaction of arrears 
accruing from the mon/ahs now claimed, but admitting the fact, the 
p*ayment as we said before was made on Mudhoosoodhun’s behalf, and 
also to protect jilainiitPs interest, who had obtained the said talook in 
ijara from him, who w aS at the time in wrongful possession, as is clearlv 
jiroved by a decree filed bv Chiindra, therefore she cannot be inatfe. 
answerable for plaintiffs’ claim, nor can the said mouzahs of which 
slie had been ouat4'd by the said Mudhoosoodhun. Had Chundra 
got the estate by gift or descent from him, or had lie been still in 
jxi^'-ession, or had it been shown that he was in collusion with her, 
tlien indeed the case would hjtve been diffierent. The plaintiff'^ 
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argue that If they had not paid the Government revenue, the 
mou/ahs would never have come into Chundra’a possession. Tliat is 
possible, but that fact does not give them a lien, for the arrears did 
not accrue from her default, and to make her landed estate answer- 
able would be to give a premium to the ejector, Mudhoosoodhun 
Putty, and dismisses the suit accordingly.” 

The plaintiffs, in appeal, urge the same pleas as below. From the 
records of the case it is established that defendant, Mudhoosoodhun 
Putty, usurped the defendant Chundra’s j)roperty, and retained 
possession until ejected by a decree of the court. To rule that Chun¬ 
dra’s property was liable for Miidhoosoodhun’s default when in 
wrongful possession, would be, as the lower court observes, to re¬ 
cognize and sanction the illegal acts of Mudhoosoodhun. On a care¬ 
ful review of the proceedings, I see no grounds for disturbing the 
decision of the lower court, .which is hereby affirmed, without serving 
a notice on the respondents. 


The 29rii Jaxuauy 1850. 

No. 179. 

Appeal from a decision of the Principal Judder Ameen, A. Davidson, Esq., 

dated 1-lM June lH-19. 

Bhagurutoe Chand, (Plaintiff,) Appellant, 
versus 

Ilurnarain Doy, (Defendant,) Respondent, 

This is an action for possession of 5 bcegahs of lakhiraj land, with 
mesne profits, laid at rupees 114-7-8. 

Tlie principal sudder amoon, without entering into the merits of 
the case, nonsuited the plaintiff, because lu; had not made the zemin¬ 
dars parties to the action, and luul taken no steps to rectify the 
omission. It would appear that neither in the court of first instance, 
nor in that of tlui principal sudder ameen, was any ])reliminary 
inquiry made (as required in the Circular Orders of the Sudder 
Dewanny Adawlut, tlated 13th September 1843, psira. 2,) into tho 
plea of non-jurisdiction offered by tho defejulant The suit >v:is 
allowed to proceed and become rijK? for decision, when the Haw in 
the plaint was discovered and the plaintiff nonsuited. The omission 
was tliat of the court which tried the case, and plaintiff should not 
be made answerable for it 

Thci appeal is accordingly admitted, and tho case remanded to the 
principal sudder ameen, who will restore it to his file ami proceed as 
indicated in tho Circular Orders before queued, giving the plaintiff the 
opj)ortnnity of rectifying his error for which he has been nonsuited. 
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The 31st January 1850. 

No. 180. 

Afipeal from a decision of the Moonsijf of Kulmijole, Jmjad Alee. 

dated 2Sth June 1849 . 

PudJolocliun Sein, (PlaintilF,) Appellant, 
versus 

Bheem Djan Sein, (Defendant,) Respondent. 

Tins is an action for a bond debt, laid at Company’s rupees 
230-8-11. 

The defendant denies, and pleads that he is unacquainted with the 
plaintiff, but that he is at feud with one Bhufrgut Lochun, by whose 
instigation the present suit has been instituted. 

The moonsirt' attaclies no credit to th^ bond. The appearance of 
the ink which is quite fresh, and has soaked through the paper; 
the writing, whicli has been carried over tlie creases of the paper, 
>varranting the inference tliat the paper >vas bought long anterior 
to the date the bond was engrossed; the absence of any endorse¬ 
ment on the stampt paper; the witnesses, with one exception, being 
unable either to read or write, and residents of villages distant 
from those to which eitlior j)laintitf or defcrulant belong; the age 
of the defendant, who is weak and decrepid from years, rendering it 
improbable that he would travel coss to borrow money, when 
his sons who resided with him were the most proper parties to 
manage his pecuniary ti’ansactions; the conflicting testimony of the 
attesting witnesses: arc all circumstances, the nioonsitf observes, when 
combined, that throw discredit on plaintiff’s claim, and he gives a 
verdict accordingly for the defendant. 

In appeal, the plaintiff urges that the grounds for rejecting his 
claims are not valid, but assigns no good reason for his plea. The 
plaintifi rests his claim on the testimony of the attesting witnesses. 
Three of four are ignorant illiterate parties, who conkl not identify 
the bond if it were shown to them. I’hcir evidence is so iiiq)robablo 
as to be unworthy of credit. They swear to minute circumstances 
as having occun'ed on the 2nd Bhadro 1254, the date of the bond, 
but their memory fails them entirely as to matters in which they 
were concerned, which took ^)lace both immediately before and 
subsequent to the date of the bond. 

There appears no ’-eason to interfere w ith the jiidgmenf of the 
low'cr court, which is hereby affirmed, and the apjical is dismissed, 
without serving a notice on tlie respondent. 
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The 3l8T January 1850. 

No. 181. 

Appeal from a decision of the Moonsif of Pertabpore, Golam Soobhan, 

dated I8M June 1849. 

Chuckerdhur Dulye, (Defendant,) Appellant, 

versus 

Teetoo Lall Baboo, (Plaintiff,) Respondent. 

This is an action for a bond debt, rupees 31-11-2. The defendant 
denies, and pleads that plaintiff usurped a piece of lakhiraj land in 
possession of his (defendant’s) son, and, to prevent defendant adopting 
legal measures to recover, lias brought the present suit 

The inoonsitf decrees for plaintiff, because, he observes, defendant 
denies, and he cannot pro^■ewi negative. The moonsiil’s proceedings 
are informal and incomplete; the former, because he has omitted to 
record his judgment in the manner prescribed in Act Xll. of 1843, 
and the latter, because he states the defendant's plea is a simple 
denial, which is in contradiction of his (defendant’s) reply, wherein 
he distinctly sots forth that plaintifl’ has lakhiraj land, of which 
circumstance the inoonsiff takes no notice, and records no opinion, 
whether it be true or false. 

The appeal is accordingly admitted, and the case remanded to the 
moonsiff, who will review his judgment with reference to the fore¬ 
going remarks. I'lie cost of stamps to be refunded. 
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The 8tji January I80O. 

No. 4 of 1849. 

Appeal front the tlcrision of Fnytdit Nurhurnj Seroinonee llui BahaJoor, 

Principal Sadder Anieeii of^Ztllah Mijmensiny, dated the '!<th Pebruartf 

Raja lvaso(*cliun(ler Sing. (Dof'ondant.j Appellant, 

X'eritH/t 

Ruttun MinuH' Dasea and others, (IMaintiff's,) Respondents. 

Resi'Onhexts sued to obtain possession of a talooq in the appel¬ 
lant's zeinindaree in pergiinnah Soosung, of which appellant and 
otlu*rs had dispossessed them in llhadoon l2ol, under a sunnud 
granted hy ap[)ellant, dated the 17th Bysack 1230 pergunnalitee. 

Appellant denied having granted the taloocp and alleged that res¬ 
pondents and their ancestor held the mouzah merely in jumma; that 
the .sunnud was a forgerv, as it was dated the 17th Bvsack 1228 
Ben galoe, though the stamp was })urchased on the 30th Phalgoon 
1228 ; that he was at the time a minor, that he has no oval seal and 
Inul none during his minority, and the one he made when he hecame 
of age is a I'ound one. He also alleged that a vukalutnamah pur¬ 
porting to bear his seal and signature Hied in a former case is a for¬ 
gery, and both the forged documents sei forth by respondents' ances¬ 
tor, Nundkishwur, his mof)khtear goniashtah, and that Bindoo Byde 
and others, w ho knew Nimdkishwur, had only charge of the mou/.ah, 
had been nnule defendants to prevent his having the benetlt of their 
evidence, and respondents ought accordingly to be nonsuited. Res- 
pomlents denied that Nundkishwur was mookhtear goinashtah, hut 
only a mohurer on 3 rupees per mensem; and that disputes arising 
between them and one of the <lefendants in this case, regarding the 
houiulary of this and another talooq. Raja Radakaunt and otliers, 
shareholders in the same zeinindaree, had arbitrated the matter, and 
their right to the talooq w a.s not questioned, that the jiergunnahtee date 
of the sunnud is correct, though there is an error in the Bengalee 
erju 

'J'hc pritu'ipal .sudder ameen decreed in favor of resptindents, as 
their claim was established liy the evidence of their witnesses, the 
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siinniul, tlic decisions in various regular and niiscollaneous suits as 
detailed in his decisioiu and that the error in tlie Bengalee year 
was of little conse(iuence, as the year current in tlie perguniiah is 
eorrectiv entered in the sunnud. 

In appeal, it was urged that respondents ought to have been jion- 
suited, for the reasons stated above; that the seal on the sunnud is 
not legible, but the words Kashee and Sing are so; that no 
dakhilas have been filetl or proof of mutation of names in his serish- 
tah: that the kubooleuts are forgeries; that respondents ought to 
have filed chittas, juinabundec papers, &c.; and that tlicir witnesses 
are low persons and disagree, whereas his are respectable. 

On the first point, whether the respondents should be nonsuited, 
I do not consider it necessary, beeause, although the respondents 
liavc inc'luded Bindoo Bvde and many others witlumt cause, the 
appellant has not distinctly stated who aru,ong the defendants wei’c 
his witnesses, merely stating Bindoo Byde and others, and the 
evidence of that one person would not avail, while the court rejects 
the evidence of the eleven witnesses wlio liave gi^■en evidence on 
his part. 1 see no reason to interfere with tlie decision of the prin¬ 
cipal sudder amccn. Idie rcsjxmdeiits have filed decisions of the 
courts, which shew that their right to the talooij was long ago set 
forth, and in one of those cases the aj)pelhint filed a petition, siijv 
porting the respondents’ claim and admitting their talooq. 'J'liat 
petition, appellant alleges to liave ))eon filed hv moans of a forged 
vukalutnamah during his minoritv, but 1 do not consider his wit- 
nesses (the only evidence he adduced) wortliy of credit, for they are 
low persons, servants and such like, except the three rajas, and one 
of them, who says he was in a])pellant’s service in 1228 and 122!), 
staU's he had a seal, though a round one, at that time. The rajas’ 
evidence I consider unwortliy of credit, because they arc eoiinoc- 
tions of the appellant, and their denial of the taloocj is opposed to the 
admission of their ancestors, Raja Radakunt and others, who arbi¬ 
trated between res[)ondonts and others in B. K., which is at 

least two years after the appellant hecamo of age, acconling to his 
own statement, for lie says lie was 10 or 11 in 1228, aiul he couKl 
been ignorant of the dispute, 
is dismissed, ant 
aijicen atlirmed, with costs. 


I the (h'ci-iion of the prineijial sudder 


scarcely /lavo 
The appeal 
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The 12tii Januajiy 1850. 

No. 5 of 1849. 

Jjypeol from the decision of Pundit Nnrhurry Seromonee Rai Bnhadoory 
PriHcipol Suddcr Ameen of Zilluh Myrnensiny, dated the hth Feb¬ 
ruary 1849. 

Rajnaruiii Doss and othors, (Defciulants,) Appellants, 

versus 

Koinullodiun Ghose and others, (Plaintiffs,) Respondents. 

IvEsroN DENTS sued to obtain possession of 6 arras and 3 pao 
in kliarija talooq Indei'iiarain Dob, which they had purchased on 
tli(^ 15tli Chvte 1251, from Kadir Mahomed and others, who trails- 
ferrod to them sevx*ral deeds of sale, muler which they and their 
ancestors liad purchased ,thc above lands from the appellants and 
their ancestors. 

The ap[)eilants denied the abo^ e sale, and stated that separate 
portions of the lands of the taloo(| could not be sold separately, 
as the taloofj was in the joint possession of them and other 
shareholders, that Noor Mahomed and Chooloo, who are alleged 
to have purchased these lands from them were their ryots, and 
have for some years left the village and gone to Th.arlee, and 
that when Kharlir Mahomed and others sued Radakanth Kapalee 
in the moonsill s court for rent, they wen* unable to produce tlie 
alleged ku])allas. One of the defendants, Rogooiiath Deb, admitted 
the sale of 1 arra 4 cottahs by his father, and Chooloo that of the 
lands claimed by the respondents. 

'I'lie princij)al sadder ameen decree<l in favor of respondents, as 
the deeds of sale to Arrafilec and others had been proved by the 
recognition of the writing of the witnesses who are dead, by their 
sons and others, and that the two kubooleuts of the 15th Maugh 
1234, adduced by tlie appellants to jirovc tliat Arrafdee and 
(•hooloo were their ryots, are not worthy of credit, as they arc 
lately written on old paper, to which in some places the ink has 
not adhered, and though the witnesses to tliem say they were 
written by Kascccliand, Sheik Koo<lea, aiul Ramnath (ihose, res¬ 
pectable persons well ac<juaint(*d wijli his writing deny that the 
writing is his, and that the taloo(j[ is not held in joint possessicfi 
is ])roved by copies of the registere<l deecl of sale of Rammohun 
Deb, one of the shareholders, dated the 13th Kartick 1251, and by 
the mutation of names in the collectorate. 

In appeal, it was urged that the n'spoudents* allegevl kuballas 
have not been jn’oved by a singh' witness, that Roghoonath Deb is 
mad and not in possession, and that the mutation of names in the 
collectorub*, and the tlued of sale of the 13th Kartick 1251, refer to 
tlie Usulee village and not to the parali in whi<'h these lands are 
situated. Although all the kuballas of the first purchasers have not 
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been proved by the evidence of witnesses, 1 consider tlie principal 
siidder anieon lias conic to a riglit decision on tlie matter, barring an 
error, which will be corrected hereafter. 

The kiiballa of the 28th Jeit 1228 lias been attested by one of 
the Avitnesses to it, and the signature of another of the Avitnessos by 
his two sons, and some evidence has been adduced to prove the signa¬ 
ture of some of the sellers, and Avitnesses of some of the other kuballas 
and to the signatures of two of the dakhillas. The evidence of the 
Avitnesses of the appellants I do not consider Avorthy of credit, as 
one part of it is deciiledly false. They state the talooq to have been 
in joint possession, and no division of the land among the share¬ 
holders, Avhereas the mutation of names in the collectorate in 12-44, 
and the cojiy of the registered deeil of sale of the 13th Kartiok 12ol, 
prove that some of tlie shareholders have disposed of certain por¬ 
tions of land, and not shares of the fahxyp ,.\ppellant urges that 
those documents have reference to the usulee village, and not to 
the parah, but it has nowhere been pleaded that the usule(> \illage 
and its jiarah Avere held ditlerently. The a[)i)ellants state the sellers 
to the respomlents Avore tlieir ry(»r^, and left the village in 1248, 
three j'ears before respomlents' j)urchase, but have failed to state Avhat 
became of these lands after tiie rvots liatl left. J’lie principal sad¬ 
der ameen has, however, passed a decree fur 8 cottahs, of wliieh tlu; 
respondents have filed no ju’oof that their sellers had the right to 
dispose, accordingly the appeal is decreeil, and the jirincipal smlder 
ameen's decision amended, as regards the (jiiantitv of land decreed, 
Avhicli is reduced to .5 arrahs, 8 cottas, and 3 pan, Avith proportion¬ 
ate costs. 


The 12111 Jani ary 18,jO. 

No. 7 of 1841). 

Apppaf from thr tlomion of Pondit Surhurrtj Srromnttpp Rat Vuihadoor, 
Princtpal Sudder Ameen of ZiUnh M>jmen>tiny, dalerl the \ 'Mh Pebruary 

18iy. 

Nnhkannth 8ha and others, ( Plaintiffs,) Appellant.s, 

rersnji 

Jtujchunder .Snrnia* ( Dclendatit,) llc.spondent. 
«ru_gntchund('r Surma, Petitioner. 

Tjie appellants sued the respondents for the amount of a bond 
for rupees 1,000, interest, and afO r having cau-sed 1,200 belonging 
to the res}»ondcnt in deposit in the collectorate to be attached, the 
re-jHiritlent filed petition, roqnesting the sum might he naid to 
apjiellants. Iii the meantime tin; petitioni;r tiled a petition, claiming 
tin rnonev whieh had been attached, and tin* principal sudder 
arficfn, alter irivc-stjffating the claim set up urnler f'ircular of the 
2Gtti Novc'inber 1847, disini-sscd the appellants’ claim 4 but as that 
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Circular liad been cancelled by Circular No. 2, of the 2nd January 
1849, before the date of the decision, the principal sudder ameen’s 
decree, in conformity to tlie latter Circular and tlio precedent of 
iVIaliaraja Hctnaraiii, petitioner, dated the 21st August 1848, publish¬ 
ed in the Benyah e Government Gazette of the 5th October 1848, must 
be reversed, and the sum claimed decreed, leaving tlie petitioner to 
l»rlng forward any objections lie may have to plead, when execution 
of the decree is taken out. Costs to be paid by respondent. 


The 14tii January 1850. 


No. 11 of 1849. 

Appeal from the deeinion of Pttia/H Narhurry Seeromonce Rai Bahadoor, 
J'niicipa/ ISadder Ameen of /Allah Mymenainy, dated the G/A March 

Nundmohun Chowdry, (Defendant,) Appellant, 

versus 


Luchmunpersatl IMisser, (Plaintiff,) Respondent. 

Rr.sroNDENT sued to recover rupees 488-8, on a bond dated the 
17th llluidoor 1252. 

Defendant denied having borrowed the sum claimed from the 
iv'spondent, but on the day stated he applied to Sobdeon Misser, 
H'spondent s uncle, for a loan of rupees 140, who only agreetl to 
lend it on the appellant agreeing to give a bond, including rmiees I.'15 
illegal interest alleged to be due on former transactions, bonus, and 
illegal interest in advance on the present loan: his necessities obliged 
him to consent to, and he executed the bond, which is opposed to 
the jirovisions of Regulation XV”. of 1793, 

'File [>rineipal sudder ameen decreed the sum claimed, as appellant 
had adduced no proofs of the rlefence set forth. 

'File <fbjections urge<l in apj)eal are frivolous, vi/. that his mookh- 
lear had colluded with the respondent, and not caused the eviilence 
i»f (loluckchunder (dmekerbuttee, mookh'ar of l»>th parties, and 
Pntl<luinl(H*hun Surma, one of th(! witnesses to the bond, to be. taken. 
It ap[)ears that Coluekelmnder acte«l for some time as mooktoar 
of the appellant in this ease, and on his, being taken ill appellant a|)- 
j)ointe<l another, who juit in an istafah as ngards that witness, and 
with r('gard to the »>ther he did not take the necessary steps to cause 
hi.s attendance; besides which, appellant does not state how he came to 
borrow so much a larger a sum than ho applit'd for. The decision 
of the principal sudder ameen is allirmed, and the appeal dismissed, 
with C(>sts. 
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The 14th January 1850. 

No. 12 of 1849. 

Appeal from the decision of Pundit Nurhnrnj Seeromonee Rai Bakadoor, 

Principal Sadder Ameen of Zillah ^hjmen^iny, dated the bth March 

1849. 

Kalleechurn Sikdar and Rudacliurii Sikclur, (Plaintirts,) Appellants, 

versus 

Hurmunee Chowdrinc, (Defendant,) Respondent. 

ArrELLANTS state that, on their aca'onnts with the respondent 
being made up on the 18th Kartik 1253, rupees 1,131-14-12 
was found to be tine to them, of wliioh respondent paid them 
rupees 131-14-12, and gave a kistbundee to pay rupees 100 
monthly until the claim was licpiidatcd, of which she paiil ru¬ 
pees 350 through Mr. K. S. Brodie. 

Respondent denied executing the kistbundee, and alleged it has 
been got uj) by her mother-in-law, Animd Moye Chowdrinc, with 
wliom she lias disputes. 

The principal sudder ameen dismissed the claim, not considering 
the appellants’witnesses worthy of credit, (who are all Anund Move 
Chowdrine's onilah.) as they liave stated much beyond tlie plaint, 
and on account of the discn'pancies in their evidence ; and after 
perusal of the eviilence, I fully concur in the view the principal 
sudilcr ameen has taken of it. 

In appeal, it was urL^ed that respondent and Anund Move Choiv- 
drine lived in the same house, .and had the same omlah, but of that 
no proof has been adduced, and that they could not cause the attend¬ 
ance of two of their witnesses, llurkunth Sein, respondent’s brother, 
and Mr. Brodie. 

With regard to the first, the summons liad been served upon him, 
but no further steps were taken to cause his atteiulance, and the 
excuse that the summons could not he served upon Mr. Brodie dur¬ 
ing tlie long time the .suit was ponding, I consider frivolous, a.s 
that gentleman, who lives only five miles from the coui t, frc([uent- 
ly in the station. The decision of tlie principal sudder ameen is 
attirmed, and the appeal dismissed, with costs. 

I ' ~ — 

* The 26 rn January 1850. 

No. 10 of 1849. 

Appeal from, the decision of Charles Mackay, Estp, late Principal Sudder 
Ameen of Zillah Mymensiny, dated the2Ath July 1847. 

Hurchurn Sein and Rajehurn Seiii, (Rlaintifis,) Appellants, 

versus 

Nowruttun Bcebce and Raichand Sha, (Defendants,) Respoiiflents. 

AypKLi.ANTS sued to obtain possession of 4 anna-s, ki.sinut Dur- 
reapore, in talooks llinganuggur and Miirdur, &c., purchased by 
their fatljer on the 28th As.sar 1234, from Jatfer Alice Khan. 
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The respondent, Nowruttun Bcebec, among other objections, alleg¬ 
ed, the appellants were barred by lapse of time, eighteen or nineteen 
years having elapsed since the date of purchase, of which they had 
never obtained possession. 

The principal sudder ameen, without noticing this point, records a 
long decision on the merits of the case. 

On the 26th November 1846, proofs on this point were called for 
from both parties, and on the 19th December, tliere is a roboocaree 
stating that the })criod for instituting appears to have lapsed, and there 
is another of the 18th January 1847, which states that it not being clear 
whether tlie suit was within time or not, both parties had been called 
upon, and had filed certain documents, which are detailed, but no 
decihion on the point is recorded. The decision of the principal sudder 
ameen is therefore reversed, and the suit remanded for decision in 
the first in'itance of that point*; and should the suit not be barred by 
lapse of time, the principal sudder ameen will then decide it on its 
merits. 


The 26rii Jaxuaky 1850. 

No. 13 of 1849. 

Appeal from the decision of Pundit Nurhiirrij Seeromonee Rai Bahadoor, 
Principal Sudder Ameen of Zitlah Mymensiup, dated the March 1819. 

Sheik Fakeer Mahomed, Kaja Biulinath Sing, and others, 
(^Defendants.) Appellants, 

versus 

Sheik Shanoo and others, (Plaintitfs,) Respondents. 

Resi’ONDENTS sm d to obtain possession of 3 arras, the lakhiraj 
of Kaleenath Sirkar, in kismut Kooreah, in the 2 anna zemin- 
daree of pergunnah Soosung, which they had purchased from that 
j)erson on the 19th Assin 1252, and of which the appellants had 
dispossessed them, ami of which the respondents had obtained sun- 
nuds. Confirming the lakhiraj from some of the shareholders. 

Tin; Sheik appellants r''plieil that it was khirajeo in the share of 
the rajas, appellanls. who had grante<l them a talooq of the land in 
Maugh 1253, they Iiaving previously cultivated it as ryots. The 
rajas, appellanls, also claimed it as khirajee, appertaining to their share 
of the zemindaret'. * 

The principal sinldiT ameen decreed the claim, as tJic rajas had 
not filctl any documents to shew that the land was in their share 
of the zemindaree, and the other larger shareholders had admitted 
that it was lakhiraj, and because the appellants’witnesses were low 
persons. 

In appeal, it was urged that no proof of its being lakhiraj had 
been adduced, that it was in the rajas’ (aj)pelbints') zemindaree, 
and no reason assigned wliy their witnesses are not respectable 
persons. 
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Tlic decision of tlie principal suddcr ainecn as regards posses¬ 
sion must bo affirmed, but without deciding upon tlie validity or 
otherwise of the alleged lakhiraj; for I consider the possession of 
the respondents and their seller much better established than that of 
the Sheik appellants, and the only proof adduced by the ra jas, appel¬ 
lants, that the land is khirajee, and in their share of the zeinindaroe, 
is the evidence of two peadas, and they have imt even stated what 
is the rajas’ share, and when ami how se])arated. The appeal is 
<^lisniissed, with costs. 



ZILLAPl NUDDEA. 


PiiKSENT: J. C. BROWN, Esq., Judge. 


'riiE 2{)Tir January 1850. 

Nd. 71 of 1849. 

Appf’dl from n dvcision passed hy linhoa Ileerafoll Mitter, Moon- 
sijf stalioufd at (iohurdanyah, on the \[)th July 1849. 

JVn'un (.'Iiuiitlor Mookorjeo, (Plaiiitilf,) A[)[)cllant, 

versa. 

Gujj(K) Surdiir and others, (Defendants,) Respondents. 

d'iiis apj)eal was admitted after a perusal of the record of tlio 
moonsiirs jiroceedini^s, and notifications were issued for the attend¬ 
ance of the res[»ondents. As they were not, Jiowever, found, a 
proclamation was issued in the usual manner for tlieir appearance, 
d'lie time fiNod for their responding to the appeal has elapsoil, and 
they have not yet aj)j)eared, and the case has l)een proceeded with 

irparte. 

'I'he moonsitf rejected the plaintiff’s claim, because ho did not 
believe the evidence of the witnesses, but the reasons he has gi\eu 
for not admitting their tc-stimony are frivolous and unsatisfactory. 
In my opinion the j)laintiirs (aj)pellant‘s) claim is clearly proved by 
tin* evidence of Ins wioiesses; and his own deposition taken ilown 
this day before me, and the non-attendance of the respondents, al¬ 
though duly summoned, are covroboi’ative of tin? above ovitlence. 
Dnder the abo\e circumstances, • 

% 

It is ord]:ked. 

That the appeal is decreed in favor of the appellant, with full 
costs, and the moonsiff's decree is reversed. 

The plaintitl (.aj>pellant) is to receive from the defendants (ivs- 
poiidents) the amount due on the bond, with the interest, at the rate 
of 12 per cent, per annum, from the date of it to this day, and all 
his costs, and from to-morrow he is to rt'ceive interest on the full 
amount of this decree, up to the day on which the same is fully exe¬ 
cuted, at the rate of 12 per cent, per annum. 
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The 29tii January 18.50. 

No. 7") of 1849. 

Reyular Appeal from a decision passed bp Mahomed WaffeCy Moonsiff 
stationed at Punphutta, on the '2iSth July 18-19. 

AnunJ Ghoso, (Defendant,) Appellant, 
versus 

Kampiirdliad Dey, (Plaintiff,) Kespondent. 

This suit was brought by tlie plaintiff, to recover the sum of 60 
rupees, damages done by tho defendant's cattle to his mulberry 
plants and sillv-worins. 

The defendant denied the extent of damage done, but admits that 
a cow of his accidentally injured a few mulberry plants, and that an 
investigation was immediately m.ade by the gomashtaliof the village, 
and the amount of damages he assessed and awarded was I rupee. 

The moonsiff, although he does not give full credit to tlie plaintiffs 
witnesses, yet considered that a moiety of the amount sued for as 
damages was due to the? plaintiff, and decreed accordingly 30 rupees. 

From this decision the defendant has ap[)ealed. 

After an attentive jierusal of the evidence, the otdy proof I can 
find recorded is tho admission of the appellant that his cow did com¬ 
mit a slight trespass, and from the evidence of Kamcoomar Mundul 
and Karnjai Dey, it is clear that the damage done was i)f so trifling 
a nature that the gomashtah of the village assesseil it at 1 ru¬ 
pee. The [daintiffs story of the cow havijig for five successive days 
destroyed nearly a beegah of plant, is incredible, as it was the jdain- 
tiffs own fault, if he allowed such damage to be done for five days. 

I consider tho suit to have been instituted from vindictive and rt;- 
vengeful motives, and that tlie plaintiff is not entitled to receive more 
than the damage done to his property as originally assessed at, and 
without costs, as he would not Jibide by the gomashtah’s award. 

OitDEllEO, 

That tho appeal is decreed for 29 rupees and all the ci^sts, and the 
moonsiffs <lecree is reversed. 

The a[)pcllant is to ])ay the respomlent 1 rupee, and the res¬ 
pondent is to pay the whole of the costs of courts to the aj)pellant, 
wi^li interest at the rate of 12 per cent. [»er annum from this day. 
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The SOth January 1850. 

No. 85 of 184‘J. 

lieyular Appeal from a decision passed hy Ram Comal Rai Ckowdhuryt 
Actiny Moonsiff of Mehevpore, on the '11th July 1819. 

Alaff IChiin and Bhcloo Khan, (Defendants,) Appellants, 


versus 


Sliakbiit Biswas, (Plaintiff,) Respondent. 


This appeal is made by the appellants from an exparte decree 
passed against them and three other individuahs, not on the grounds 
of their having been ignorant of the suit which was pending against 
tliein, but that they were in confinement in the zillah jail on a cri¬ 
minal charge. The tlire^ remaining defendants who were at large 
gave no answer, nor otfered any opposition to the demand made 
against them all collectively, nor have they ap[jealed. 

'I'he (juestion, therefore is,if, under the provi'^ions of Circular Letter 
of the Sndder Dewaimy Aduwlut, dated the 12th iSIarch 1841, this 
appeal is admissible or not. 

'riie wordijig of the order referred to is, “ should it appear that 
the party appealing has had duo notice served upon him by the 
court of original jurisdiction, and that the reasons of default are 
frivolous or groujidless, in such case the appeal should be dis¬ 
missed.” 


In this case the a])j)el hints do not plead ignorance of the suit hav¬ 
ing been peinling against them, but only that tliey were in prison. 
Tliey had it in their poner to petition this court (in the same way 
as they filed this appeal,) and they could have employed ii vakeel to 
defend them in the moonsilf’s court; and with this view of fliO case, 
I consider the reasons for default given by them frivolous. And 
their appeal I consider groundless, as the remaining three individuals 
inn)licated in the same suit neitlier otfered any objections in the 
court of primary jurisdiction, nor have they appealed from the de- 
cisinu given against them. 

The moonsilf has decided the case agreealily to the rules of prac¬ 
tice and to the regulations of (lovcrni/iont, and I see no good grounds 
for admission of the aj>pt‘al. In conformity with the provisions ^of 
Clause 3, Section Ifi, of Regulation of 18.31, nothing is therefore 
recjuired, but to reject the appeal, and give intimation to the moon- 
si If. 


It 1.S THEREFORE ORDERED, 

That this appeal is dismissed, and the nioonsilFs decision is con¬ 
firmed, and, agreeably to the enactment above quoted, intimation is 
to be sent to the. moonsilf at Melierpore. 
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The 30rii January 1850. 

No. 5 of 1850. 

Reynlar Jppeal from o di-ciswn passied by Lukheenarain Milter, Moonsijf 
of KaghHzpookhureah, on the \2lh December 1819. 

(jTopal Glioso, (Defendant,) Appellant, 
vt rms 

Niamut Miiiulnl, (Plaintitfj) llcspondont. 

Si ir for tlie rc\or^al of a doorec passed by tlic revenne aufliori- 
tios under llouulation Y. of 1812. 

The appellant in the first instance distrained the res[)ondent's j)ro- 
])erty for tlie sum of 24 rupees, 7 anna'<, 2 bundahs, 2 cowrees, and 
the respondent brouoht his suit for contesting the demand hefoix' 
the deputy collector, ^^ho dismissed it. lie in consequence had 
recourse to the ci^il court, in uliich he re|)udiate<l a kuhooleut (‘\- 
hibited by the appellant, as well as the st.itcment made bv him th.it 
in the yeai*s 1251 and 1252 13. ^E. he liad paid 14 and 3 ru[) 0 es 
respectit ely. 

The apjicllant filed the kuhooleut, uhich be alleged the respon¬ 
dent liad executed, and summoned four out of the five witnesses who 
had subscribed Iheir names on it, the fifth being dead. 'The reasons 
giv’en by tlie niooiuitf for not admittiiiL' the kuhooleut are satisf.ie- 
toiy, namely, that the witnesses, not knowinir liow' to road or write, 
cannot sw ear to the document, also that thev do not reside near 
wliere the parties to tins suit live, but .it a di''tance of 8 or 10 miles, 
and no good or suhieimit reason has been shown why persons who 
resided near them did not witness the kuhooleut. 

The inoonsiH'instituted a local investigation regaiding the (juan- 
tity of land and when the rcsjiondent had it in cultivation, but the 
vvitnesscs gave conflicting evidence and could not speak with any 
certainty on the jiointb at isaiio between the parties, rndm* these 
circumstances the moonsiff very properly gave a decrci* in favor of 
the respondimts, and reversed the decision of the deputy collei'tor. 

After duly considering the allegations of both [larties ami the evi¬ 
dence of the witnesses as reconled, 1 am of ojiinion that the dei-isioii 
of tlic inooiisitf is just and legal, there is not tlierefore, under the 
provisions of Clause 3, Section 16, Regulation V. of 1831, any occa¬ 
sion to summon the resjamdont And 

Ir IS A( ( oui>in(;ly 

r 

That tlie apiK-al is rejected, and th6 inounsifFs dechioii confirmeil, of 
which intimation is to be sent to him Ks jirovidcd for in the enact- 
.inent just quoteil. 
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The; 31st Januaey 1850- 
No. 89 of 1849. 

Regular Appeal from a decision passed hy Baboo Gungachurn Sircar, 
Moomiff stationed at Uumkhulee, on the 8tk August 1849. 

Uukhtawiir Tumiftlar, (Defonclaiit,) Appellant, 

versus 

^lulieibh (Jhunrlur Rai, (riaintiff,) Respondent. 

-1 AM not satisfic'd with the evidence on which the moonsifF has 
decreed tliis suit. The defendant (appellant) has from the beginning 
petitioned tliat the plaintilf’s account-books might be sent for; and 
two days before the moonsilF decided the case, he again petitioned 
that the plaintiff’s account-books might be sent for and examined, 
and that the plaintitf inight.be made to swear to the truth of his 
claim. 4’hc witnesses, on whose evidence the moonsitf has given 
tile jilaintitf a decrc'e, <lisagroc regarding the account-book, wliich 
was ivl'erred to at the time the bond was drawn out. One says it 
was bound with khurwah, and tlio other that it was a kaunphorah, 
or loo'jc lea^c*^ stitclied together in its corner. 

I'lie moonsitf, in his decision, has not rcfeiTc'd to the defendant’s 
wish to have tlu* books examined, but has only referred to the de¬ 
fendant’s wish to have the jilaintitf sworn. 

J do not consider tlie two witni'ssi's dejiositions sufficiently con¬ 
sistent, nor the nu'u themselves so re'ciieetalde or credible that on 
their evidence alone the suit bo decreed to the plaintiff; and I .am 
ofojiinion the moonsitf sliould have examined tlie jihiinkiff on his 
oath and sent fur his boedis, without which I do not consider the 
decree* jieiTect. 

'riicM-efore, as provided for in Clause 2, Section 2, Regulation IX. 
of IS.'H, 

It Is ouherep, 

4'hat this suit bi' n'turneii to the moonsilf’g file, and that, with* 
reference to the above remarks, he is to institute further investiga¬ 
tions into fli<* merits of the ease, and then jiass a legal order. The 
value of the stampt juper is to he returned to the appellant. 


'JhiF. .31 "T Jam'AHY 1850. 

No. 92 of 1819. 

Regular Appeal from a decision passed bg Sged Sahhainit fIo<tsein, Moon 
Mff of Ktshnaghar, passed on the ‘27th August 18 19. 

Is.sur (’hunder Ghose, (Defendant,) Appellant, 


versus 

rimnnee Shaikh, (Plaintifl’,) Respondent. 

Tiik appellant in the first instance distrained the resjwndent’s 
projverty for arrears of rent. The resiiondent, under the provisions 
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of Regulation V. of 1812, brought tliis suit to contest the attach¬ 
ment, and pleaded not cultivating. 

Tlie moonsiff has, for the reasons detailed in his decision, not con¬ 
sidered the kubooleut filed bj the appellant proved, and repeatedly 
required the appellant to prove the fact of possession by witnesses, 
and by deputing an amcen to make local investigations. 

The appellant’s vakeel, on the 18th of August 1849, deliberately 
refused to give any more proof, and requested that judgment might 
be passed on the merits of the case as it stood. 

In the jietition of appeal, the appellant has stated his reailiness to 
furnish further proof now, but 1 do not consider lilin entitled to the 
indulgence, as he refused to comply with the moonsitf’s recpiisition. 

I'he moonsirt's decree is, in my opinion, quite just and proper. 
There is not therefore any occasion, as provided for in Clause 3, Sec¬ 
tion 16, Regulation V. of 1831, to simimop the respondent. 

Ordered, 

That the appeal is dismissed, and tlie inooiisiti’s decree confirmed, of 
which intimation is to be sent t») liiin. 



ZILLAH PATNA. 


PuESENT : li. J. LOUGTINAN, Esq., Judge. 


The 23iid January 1850. 

No. 3 of 1849. 

Jjtjjeul from a tlension passed bij Mr. E. DuCosta, first-grade Principal 
ISitdder Ameeiit on the 2Gth December 1848. 

Jumaloodiloen, (Plaintiff,) Appellant, 

versus 

Salanint Alii a//«5 Dumroo and others, (Defendants,) Respondents. 

Suit laid at Company’s rupees 513-7-9, for possession of certain 
lands alh'ijed to l)elon;^^ to plaintiff's estate, inou/ah (ryiispore, anil 
to have Iteen t.aken posse.ssion of ])y defendants, Avlio own the 
cmitiifuous monzah Mooselijuire Ilatar. 

4'he })rincij)al sadder anieeii, after deputincr two ainecns to ascer¬ 
tain the houndary, eontiiraous to which are tlie disputed lands, the 
re])ort of tin? second of whom contradicted tliat of the amcen 
first sent, went himself to the spot. There, he says, plaintiff' was 
iinahlc to point oat more than five parcels out of tw’ent 3 '-tiv e, alleged 
to liave been usurped liy the defendants, and of this one he admitted 
w'as in Ins own possession. 'J’hc principal suiMer amcen furtlier 
says, that he was nnahle to exhibit any satisfactory proof that even 
the four })arcels elaimcil belonged to his estate, and even had failed 
to give any s[)eeiHc definition of field or bonndaiy marks, and 
therel’ore and because the whole rukha of Moosehpore measured by 
tlio ainccns fell short of the rakba recnrdod in the collector's office 
in a greater ib'grce than that of Gyuspore, plaintiff's village, he 
di.^missed the suit, with costs. 

A])pellant states, tirst, that from tlu; maps made by tlie amcens at 
the recent settlcnu'nt of both mouzahs, whiidi were among thtf 
records of the ease, it was ijuite ])ossible to define the bonndaiy 
between the two mon/ahs, and to decide what parcels of the dis¬ 
puted lands belonged to one, and w hat to tho other monzah, and 
were included m the rnkba atlhesettlenu'iit. Secondly.—That plain¬ 
tiff' had designated the boundary and the situation of tho lands in dis¬ 
pute most ciearl}'. 'Flurdly.—That it is true plaintiff was unable to 
jioint out the lauds jfieco by juece. Tliis, defendants had rendered 
It impossible for him to do, by obliterating tho sulxlivisions and 
making one field of many, but that he Iiad pointed out the land 
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which he claimed on the spot to the principal siiddor ameeii. Foui’th- 
ly.—That appellant did exhibit satisfactory proof in the ma])s, survey 
papers, (khusra,) and evidence of witnesses, that the land claimed 
had been usurped by the defendants, subsequent to the settlement 
of both mouzahs. 

The decision appears to me imperfect, because it does not specify 
the evidence which plaintilf adduced to substantiate liis claim, 
and which the princi})al sudder amceii considers insiifKcient to 
substantiate it. If the insufficiency of the evidence arose from 
the want of a clear specification of the limits or an accurate 
description v)f the lands claimed, in consequence of which it was 
impossible for the princi})al sudder amecn to discover on the spot 
what lands were intended to he designated in the plaint, that cir¬ 
cumstance, if plaintiff was unable to give any satisfactory cxjihma- 
tion, might have constituted ground for a nonsuit, hut not for 
dismissing the suit altogether. I therefore decree the appeal, and 
runiand tlie case to the lower court, in order tliat tlic jirin(‘ij>al 
sudder anieen, after calling on tlie plaintilf for, should it he decincd 
necessary, a further and more definite descrij»tiun of tla; situation 
and limits of tlie land in disjiute, such as may eiiahle the court to 
identify it, (and in doing this it will he hy no means necessary that 
he should sliow tlio limits of‘c\ervone of tlio twenty-five parcels of 
land composing tlieplotor jdots of ground claimed,) may rc-consider 
tlie proofs and evidence adduced hy the jilaintlffs and defendants, 
and decide the case again. It sliould be obseiwed also, tliat an 
anieen should not be deputed bv the court of its own motion for 
such a purpose as to ascei’tain whctJiei* the lands liad been assessed 
as belonging to one mou/ali or the other, which is the whole subject 
under debate, although it might be quite proper to depute one to 
make a plan of the disputed and adjacent lands, shewing the shajie, 
dimensions, and situation of the former, with a view to enable tiie 
court to trace them in the maps and suiwcys of tlie settlement 
officers and amcens. The decision is reversed accordinglv, and tlio 
case remanded. The value of the stamp of appeal will be retunie<l. 
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Present : D. PIlINGfJE; Esq., Judge. 

<k : 

The 17tii January. 1850. 

ApijearNo. 21 of 1848. 

Principal Sadder ^Jmeen, Moulvee Rooknooddeen. 

DooIiirchuiKl, (Plaintiff,) Appellant, 
versus. 

Musst. Siiropa Pecljcc, IVIuncc Lai, Neamutooleli and others, 

(Defendants,) Respondents. 

J'akeek for Appellant—Seetulchunder and Bamachurn. 

Vakeel for Respondents — Munneerooddeen. 

Ac tion for possession and mesne profits of gntcli Soontee Kunta, 
laid at rupees l,45(i-y-G. Tlie appellant (plaintiff below) claimed to 
hold tlio said ^uteli on a pottali obtained from i\Iiinnco Lai, grand¬ 
son and agent of Suropa Beebec, dated the 28tli Falgoon 1253; now 
in oeeu})ation of Neamutooleli and others. Miinnee Lai making 
no answer, whose authority to grant sucli lease, Suropa Beebec dis¬ 
claims, recognizing the title of Neamutooleli and the others, who 
I)lead prescriptii e occupancy, but that their pottah obtained from 
the late hus])an(l of the co-defendant was destroyed by fire. On 
which grounds the principal sudder anicen dismisses the claim, hold¬ 
ing the adverse ))ossession of the co-defendants, for many yc.irs an¬ 
tecedent to be established, and therefore not liable to be so disturb¬ 
ed, even admitting tlie pottah produced by the appellants to be 
authentic, bin uliich, iti> seen, Surojfli Beebce disclaims. In ap¬ 
peal, it is iirgeil, that Munnec I.al and Suropa Beebec are co-pro- 
j)rietors of tlie isteinraree, being so decl; 
agaiust them jointly ; the former invaria 
whicli decree ajipellant exhibits. 

Judgment. 

There is here to be ascertained, the title and authority of the 
respondent, Munnee l^al, who granted this |wttah to appellant in his 
own name and that of Suropa Beebec. '1 ho decree produced by 
the appellant establishes a joint interest; and admitting Munnee Lai 


ared by an awartl out a men 
bly acting for the latter; 
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had no authority from the co-proprietors, the appellant would yet 
have his remedy against him, though there is every j)resuinptiun in 
favor of such existing, Suropa Bcebce being a willow, and Munnee 
Lai, her grandson. The suit is therefore remanded that the liability 
of the parties, whose names appear as lessors, jointly or severally, 
le determined. 


The 17th January 1850. 

Aj)poal No. 29 of 1848. 

Sadder Ameot, Mr. Nonerj. 

Sheikh Deedar Hossein, (Plaintiff,) Appellant, 

, versus 

Syed Ena^’eut Hossein and others, (^Defendants,) Respondents. 

Vakeel for Appellant — Fnqueeralal. 

Vakeels for Respondents—Munneeroodeen and Seetulekunder. 

Claim to credit of rupees 521-8, iti payment of rent, as is thus 
stated by the sudder amecn. The jdaintiff states, in tlie inontli of 
Rysak 1254, he took a lease of iMysakhoro, in ])ergminah Soorj’ajwre, 
from the zumindars, by virtue of a diirkliast, at an annual juinniah 
of rupees 3,063-15 ; that Koorban Allec and Kasim Alice eame to him 
and demanded 550 rupees for Ahmed Riza, saying, the same would 
be credited as rent at the time of the poonneeah ; that he gave 550 
rupees to KoorbanAllee and Kasim Alice, on the 21st .Teyte 1254, and 
subsequently obtained a pottah from the ainil; that oning to his not 
getting credit in rent, he sues to recover rupees 621-8, with interest. 
Defendants deny having received the .amount. Plaintiff has no j)roofs 
in su])port of his claim, only copy of a chellan and the eviileJice of 
three witnesses, but tliis is not suflicient, plaintiff was himself in 
Kishengunge, and instead of delivering the money in person, how 
did he trust so heavy a sum to be sent without any recei])t or order 
from the zumindar? The plaintiff has no document; in the absence 
of which, oral evidence alone is not suflicient to pi-ove the paymejit. 

I therefore dismiss the claim, with full costs. 

In appeal, the e\idence as to payment of the amoiuit fur which 
credit is claimed, is again cited as suflicient. 

* Judgment. 

J’he duplicate chellan produced, is no voucher of such paymejit ; 
to which there is no evidence, as stated by the sudder amecn, that it 
tihould be admitted. The appeal is therefore dismissed. 
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The 17Tn January 1850. 

Appeal No. 26 of 1848, 

Sudder Ameen, Mr, Noney. , 

Ooiiij'ao Rue and Ramsoonclur Mehtoo, representative of Koonjul 
Lul, deceased, (riaintilF,) Appellant, 
versus 

Iloolas Rae, (Defendant,) Respondent. 

Fakcel for Appellant — Fvqueeralal. 

Vakeel for Itsspondent — Bamachum. 

For recovery of rupees 938, value of kelai crop. The respondent 
(j)laintili') brouolit this action for value of crop grown in 200 bcegahs 
of land, of which 45 beegalis was destroyed, and the produce of 
155 bcegahs forcibly removed by the appellants; being held by him 
on a lease of the lakherajdar, Fukeernoon Nissa Begum; a tliird par¬ 
ty appearing as claimant to 63 beegahs of the same, as in the zumin- 
(hn‘(,*e of Maharaja Roodur Sing. The appellants there pleading not 
guilty; when evidence was taken in support of respondent’s allega¬ 
tions, and an ameen linally deputed to make local enquiry, as to the 
extent of land and damage sustained; who reported that ^55 bee¬ 
gahs was thus shewn to have been sown with kelai by respondent; of 
the produce of which the a])})ellants had forcibly possessed themselves. 
< )n this rejiort, as corroborated by the evidence, the sudder ameen 
made award for rupees 641, being two-thirds of the damages claimed, 
eon,sidering the anioimt as laid by z’cspondent to be excessive. In 
ap[)eal, the same objections arc revived, the land it is stated unsuit¬ 
able for such crop; while the evidence of the witnesses, it is con¬ 
tended, does not snj^port tlie averment; the report of the ameen, 
being in like manner impugned, as opposed to fact and inconclusive 

JlJlXlMKNT. 

This is a question of fact, and must bo determined on the evi- 
d«'nc(i and local investigation. To this the eiKiuiry of the sudder 
ameen has jwoperly been conlincd, and I see no reason to interfere 
with the decision; the claim to rent being a distinct question and 
nut before the court. 


Till: 17x11 January 1850. 

A[>peal No. 19 of 1848. 

Prhieipal Sudder Ameen, Mouloee llooknooddeen. 
Rumniohun Chowdry, (Defendant,) Appellant, 


versus 


Ramnarain Cho^^dry, (Flaintiff,) Respondent. 

Vakeels far AppelUtnl—Seeful Ckunder and Uamachnrn. 

Vakeel for Respondenf — t’uqueei alal. 

Si: 11 ' for possession and recovery of mesne profits, laid at rupees 
2,163. 'riiis case was gone into at great length in appeal, the recital 
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of wliicli here, as the judi^ment of the lower court was only interfered 
with on a single ground, may be dispensed Avith, being set forth in 
the judgment below recorded. 

Judgment. 

The principal sudder amcen has given a decree in respondent’s 
favor for possession of 65 beegahs, 2 cottahs, 11 dlioors, Avith mesne 
proceeds, against Avhich various objections are raised in appeal. 
Of these only one seems conclusive, namely, that, in a suit for rent, 
on the part of the farmer against respondent, the latter is said to 
cultiA’ate 216 beegahs, 5 cottalis of land, but by the decision of the 
moonsirt' this is aAA'arded on 87 beegahs, 18 cottahs only, as found in 
occupation of the respondent. Whoso plea, therefore, that he Avas 
dispossessed of 164 beegahs, 2 cottahs, is inadmissible. The Avhole 
land amounts, it is seen, to 251 beegahs, 2 cottahs, of AA'hich a moie¬ 
ty, the share of appellant, is 125 beegahs, 11 cottahs; (and if 
87 beegahs, 18 cottahs of AA^hich, according to the inoonsitf’s awanl, 
respondent AA'as in possession, be deducted from the remaining 
moiety, his share tlierc is left 37 boogalis, 13 cottahs, of Avliich he 
AA'us dispossessed, not 65 beegahs, 2 cottahs, 11 dhoors as declared 
by the principal sudder ainceu's judgment, Avliich is theiefore to this 
extent modified in a])pcal; the amount of AA^asilaut to be determined 
by an aineen a])pointed for this purpose, Avlien execution sued out. 


The 21st January 1850. 

Appeal No. 27 of 1848. 

Principal Sudder Ameen, Monlree Rooknooddeen. 

Mooktadur Khan, (Plaintifl,) Appellant, 
versus 

Musst. Harriet and Sheikh Peer Buksh, (Defendants,) Ptcspondents. 

Vakeel for Appellant—Mirza Ahmud. 

Suit for rupees 132-1, costs of defendant, relieved in original 
suit, made payable by appellant in the loAver court. ’I'lie action 
there, being against the feifialc respondent and co-defendant, for 
injunction to stay payment of a sum deposited in the collectors 
office, in name of her deceased liusbatul, as a{)plied for in virtue of 
a certificate granted her under Act XX. of 1841; tlm co-defendant 
on oppo^'ition of appellant here, becoming her security, wJio w'as 
therefore included by appellant in his suit; and being relieved, as 
stated by the principal suflder ameen, his costs Avere to bo borne by 
appellant. The question to be determined is, Avhether the surety 
AA as properly or improperly included by appellant. It is here con¬ 
tended that the security proffered, Avas flecdarcd inadequate by tho 
nazir, therefore he was improperly made a defendant. 
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Judgment. 

If tlio return of the luuir as to tlio inadec^uacy of tlie security of the 
co-defendant (respondent) liad been given in, before the institution 
of tho regular suit by the plaintiff* (appellant,) and the said co-de¬ 
fendant included, notwithstanding the plaintiff would undoubtedly 
have charged with his costs. But seeing the enquiry into this was 
then in abeyance, the plaintiff (appellant) must of necessity include 
the security elect, though tho latter’s costs should be borne by the 
co-defendant, to whom they will be charged accordingly, as also 
those of the appeal, and the appellant here relieved. 


The 22nd January 1850. 

Appcfd No. 34 of 1848. 

* 

Sudder Ameen, Mr. Noney. 

Lala Chuniun Lai, ( Defendant,) Appellant, 

versus 

llujubali Khan and others, (Plaintiffs,) Respondents. 

Vakeid for Appellant — Bainachurn. 

Vakeel for Respondents — Munneerondeen. 

F OK possession and mesne profits on a deed of sale; laiil at ru¬ 
pees ()fi0-8. The case is thus reported in his judgment by the 
sudder ameen;—“ Tho plaintiff states that, on the llth Bysak 1255, 
the first five defendants received from him 173 rupees, earnest 
money, on condition that they would sell to him 200 beegahs of 
milik land in mou/ah Bhutoreeah, pergunnah Huvelee; that on the 
15th Assar, the deed of sale was executed for 200 beegahs of land, 
valued bOO rupees, notwithstanding they on the 27th July 1847, or 
12th Sawun 1255, sold tho same land to Chumun Lai, by a deed of 
sale duly regist 
first deed of sale 
Alh'O and Furzu 

A. J X 

tiff, the others denying it. I am to try tho validity or otherwise of tho 
first and second deeds of sale. Frofti tho record it appears, plain¬ 
tiff’s deed cn’ ^alo is dated 15th Assan 1255, and the receipt or bcea- 
nanama llth Bysak l.S.'),5, and Chumun Labs deed of sale is datrfd 
27th July 1247, or 12 th Sawun 1255, thus tho plaintiff s deed of 
sale and becananama is prior to that of Cliumuu ]>al's, the earnest 
money from ])laintiif and tho execution of the deed of sale, being 
clearly proved; the sale therefore to Chumun Lai becomes invalid. 
Further, Nujjnf Alice and Furzund Alice do not deny the becananama 
and deed of sale to plaintiff. I therefore uphold plaintifFs purchase 
and accordingly order, that this case be decreed, and plaintiff 
put in possession of 200 beegahs of lard in mouzah Bhutoreeah, 
with 200 rupees wasseelat, and as Chumun Lai is not in fault, the 


or(!d; sues to recover j)ossession by virtue of the 
, laying the claim at fiOO rupees, 8 annas. Nujjuf 
nd Alice acknowlediro the sale of the land to iilain- 
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vcMidors will nuiko good Ids costs, as well as those of plaintitf, with 
wassilat and interest from time of possession.” 

Judgment. 

The first of these deeds produced by respondent (plaintiff) below, 
has not been registered; while that of the appellants, as argued in 
their appeal, is duly registered. It is seen, however, that the latter 
is otherwise invalid, so tliat the cpiestion of validity so conveyed, 
need not here bo determined. To the transfer under appellant’s 
deed, we find Suhawiit Allee, with a sister, possessing a joint interest 
in the land so conveyed, are made parties as vendors; by whom, 
however, this is jointly disclaimed, on the plea, that they were then 
minors, and no such authority to dispose of their shares, it is aver¬ 
red, being vested in the co-parceners. Which shares not being 
included in respondent’s bill of sale as .now duly authenticated, and 
the conditions of the bceananama proved to be fulfilled, it must be 
attinued, and the appeal here dismissed. 


The 22nd JAXUAnv 18.30. 

Aj)peal Xo. :i7 of 1818. 

Sudtler Anicen, Mr, Xoninj. 

Baboo Xundun .Tha and others, (Defendants,) A})pellants, 

I'frstis 

Mohunt Ham Sum Das, (Plaintilf,) Ivcspondent. 

J nkeelfor Appellant — Bamachurn, 

Vuhrel for Itesjjondent — Mitnnceroodeen. 

Claim for rupees .'309-10-11, due on a bond. Wliich is thussfaLsl 
}»v the fcudd(;r anieeii:—d’ho plaintiff taies tlie heirs oi‘ Koochee- 
dnt Jha, decease<l, to recoviT rujtees ;309-10-ll, ])rinci{>al and 
interc'.t, due on a bond fi^r 2.30 Sicca rupees, datf-d llie 21st Jeyte 
1248. lt(K)cheedut aekiicnvledges the bond, and jileads payment of 
I .'30 rupees to plaintitf through (lopec Jh.a, jdaintifi’s brotlu-r; the 
rest of the defendants plead, tlu-y have not inherited ilooeljce- 
dut's property, as they have always lived s(‘[)arate, he. Ilho- 
l.'in.nth, 1‘iknath and otliers pledtd separation, and .say plaintilf’s edaim 
against them is illegal; Koocheedut pleads payment of 1.30 rupees 
td Gopoe dha, plainlitf’s brother ; tJiat. Koocliecdut .Ilia’s property 
was divifled between all tlio defendants. From the evidence ad¬ 
duced by plaintitf and defendant's ansAver, it is apparent that Roo- 
cheedut dha’s business was carried on jointly with defendants, and 
the property divided after his death; that the immovable jiroperty 
has not yet been divided; the defendants arc therefore liable to plain¬ 
tiff for the debt Uoochcedut pleads payment of 1.50 rupce.s to 
Go]k*g .Tha, but in the absence of documentary evidence, that of 
til rue witnesses is not sufficient to prove this, which i.s likewiso 
<lenicJ by plaintilh” 
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III appeal, it is argued that the co-defondants should not have 
been so made parties to this suit by tlie respondent, as the entire 
property devolved to tlie widow, on the deatli of her husliand, who, 
moreover, confessed judgment in tlie lower court; no bywusteb 
being there called for, though imperative in sucli case to do so; 
that appellants would thus have been declared entitled to a release, 
ami the costs charged to tlie widow, who is alone liable Avith her 
son, a minor, for her husband’s debts, not appellants, his surviving 
brothers, who are not his reiiresentativcs, and Avere no jiarties to the 
obligation, which the property left, moreover, Avould Ikiac coA'ered 
amply. 

JuDGAIKNT. 

On inspection of the bond on Avliich tliis action jirocoeds, there is 
no trace of its being jointly .entered into by the brothers, so that 
the a])j)ellants are entitled to he relieved; in Avhose favor a deeree 
is thendbre made; their (;osts to be borne by the idaintilf (respondent,) 
Avho thus improperly included them in his action. 


The 23 ud Janumiy ISoO. 
Apiieal No. 36 of ISIS. 

Judder Ameen, d/r. Aonet/. 

Knja Ramkoonur, (Defendant,) Appellant, 
versus 

Tliinoman l^Iundiil, (Plaintiff,) Respondent. 
Vakeel for Appellant — Mnneeroodeen. 


ArTiox for damages for illegal distraint, laid at 412 rupees, thus 
statetl by the sadder ameeu:—‘‘'flie ])laintitf sues to recover 412 
rupi'cs, value of 8 buffaloes aud milk, illegally distrained and sold 
under Regulation of 1812. Kaseeuatb and otliers sav the biif- 
fah)S AA ere sold for arrears of rovonuo. Raja Ramkoonur for liim- 
si'lf aud Ranmarain, pleads, that plaiiitilfs are jotodars in his jnituee 
talook in nioujah Raja.Mircc, of ol boogahs, 1.3 eottalis of land, at a 
jmmiia of 6.) rupees; that for 8 anua^kist due for 12.)4, ho attach¬ 
ed aud sold jilaintilf’s Imtlalos for 33 rupees, 13 annas. TJio plain¬ 
tiffs deny having any siieli land in tludr cultivation. , 

Raja Ramkoonur does not deny the sale of the buflalocs, but 
pleads tln'v wore attached ami sold for arrears of reA'onue duo for 
1251, by the commissioner, hut he has no document to shoAv plain¬ 
tiff’.s jotedaree in monzah Rajasuree. INlorcovcr, from the cmpiiry of 
tlie aineen made on the spot, in which the evidence of the inhabi¬ 
tants of Rajasuree is taken, it is «?Iearly slioAvn that plaintiff had no 
land in cultivation there. Thus the pleas of defemlant arc inadmis¬ 
sible and the sale illegal. Plaintitts liave valued the buffaloes at 22 
rupees each, but in their eomj)laint in the fonjdarry court, they 



8 


ZILLAH PURNKA. 


valued 11 lieads at 92 rupees, or rupees 8-5-10 each ; the plaintiffs 
are therefore entitled to rupees 66-14-6, and the same amount of 
damages, aggregating rupees 133-13, from Raja Ramkoonur, prin-* 
cipal defendant, but not to value of milk.” 

In appeal, it is contended that respondent was a pyekasht ryot 
in mou/.ah Kajasuree, appellant’s putnee, against whom the usual 
process had issued for balance of rent in arrears, who, howex er, prof¬ 
fered no security to stay the sale and contest the demand, but pro¬ 
ceeds to bring a charge of theft against the party employed in such 
duty, which was dismissed by the deputy magistrate. The 8 buf¬ 
faloes being now sold for 35 rupees, 13 annas, xvhen respondent 
again brought a complaint before the magistrate, of this being forci¬ 
bly carried out, which xvas as before thrown out. And as to that 
stated, of respondents not cultivating there, appellant's witnesses es¬ 
tablish it, also the x ilhige papers and rtceijxts of produce shared by 
respondent with the buttyedars; the cattle being likewise greatly 
over valued, so prays for a fresh local eiKpiiry. 

J UDGMENT. 

The real matter at issue here, has not been fully ascertained by 
examination of the putwarry, a witness in the loxver court, to whom 
a fexv common place questions merely are there put; namely, if 
respondent cultivated these lands tor tliree years, what payments 
had been made on account of rent in this interval, and wliether, at 
tlie time of the attachment, any xvasil-baukee statement was served, 
in uliieli these are exliibited as the law demands; of xvhich no 
proof has been required; the attachment being otherwise invalid. 
Tlie case is therefore remanded,that these points be duly investigated, 
and judgment then pronounced. 

The 24tii .January 1850. 

Appeal No. 30 of 1848. 

Sudder Ameen, Mr. Nonnj. 

Muhunt Raiiishurn Dass, (Defendant,) Appellant, 

versus 

Dcrgopal Chowdry, (Plaintiff,) Resjmndeiit. 

• t'akeel for Appe.Uant—Seetul Chunder. 

Vakeel for Respondent — Rnjlall. 

Claim for rupees 553-13, value of paddy crop forcibly removed 
by appellant (defendant;) respondent stating, that lie held under 
appellant’s lease 51 beegahs, .5 cottahs of land in mouzah Ouralieo 
for seven years, or from 1248 to 1254; occupying the same up to 
1253, when he had cultivated 30 beegahs in paddy, 21 beegahs, 5 
cottalis being cultivated by ryots; whim the produce of the former 
was forcibly cut and carried oil' by the defendant and others. In 
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yt‘P^y» tlio defendant pleads not guilty: but admits taking the land 
into liis own hands from 1254. 

The sudder aineen finds, that altliougli the defendant denies tak* 
ing possession of the crop in 1253, this is clearly established by evi¬ 
dence adduced; who it is seen admits taking land in 1254, that is, 
before expiry of respondent’s lease, in wliose favor a decree is 
tlierefore given, with abatement on damages claimed, as being 
excessive. 

Judgment. 

The respondent’s vakeel being here asked, if the receipt for the 
amount of tlie summary decree obtained ag;iinst him by appellant, 
as referred to in his pleadings, was forthcoming, replied that it 
w'as, and couhl be produced. , As no decision can be arrived at, as to 
the legal exercise of the vight, so to cancel respondent’s lease here 
claimed by a}jpellant, until the receipt in satisfaction of the sum¬ 
mary decree with interest, be produced, tlie case is remanded, in 
order that respondent may have opportunity to bring forward this in 
refutation of the appellant’s plea. 


The 25Tn January 1850. 

Suit No. 32 of 1840. 

Mussumaut Surbessereo, widow of Salamut Rae and guardian of 

Sekhraj Rae, Plaintifi’, 

versus 

R. Cruise, Defendant. 

J\tkcph for P/ainfif—Muneeroodeen and Mahhoob LaL 

Claim for rupees 27,712-8, due on a bond. The plaint sets forth 
that, im tlie lOth November 1847, or 4th Aughun 1255, the defend¬ 
ant horrowetl the, sum of rupees 22,500, on a bond, bearing interest 
at 12 per cent per annum, to bo repaiil in May 1848, being for the 
jiiirpose of carrying on the indigo concern in pergunnah chuck 
Dcloury, and other purposes, wdiich bond, being duly attested, w'as 
afterwanls registered, as now produee<l; but of wdiieh no part being 
yet paid, tlinugli the defendant has been repeatetlly applied to, and^ 
who is now understood to bo alienating liis property, this action is 
brought to recover tlie amount, principal and interest, as tlms due. 
On issue of the usual notice tlie defendant could not be found. The 
customary proclamation was tlicn affixed at his place of residence, 
wlioii no one a})[ioaring to defend the suit, it W'as decided exparte^ as 
shown in my judguieiit that follows. 

Judgment. 

Tho above case liaving this day come to a hearing, it is found 
that tho execution of this bond by tlio defendant is duly proved 
by the subscribing witnesses; and though undefended, yet from a 
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notice in tlie form of a letter, bearing clcfenrlant’s signature, and 
served on the plaiutifrs gomastah by liis inoklitar, on tlic attaclimcnt 
of l)is indigo, &c., under Regulation 11. of 1800, there can remain no 
doubt of tlie defendant’s knowledge of this suit being instituted; 
whose silence tlierefore, can only be construed into a confession of 
judgment. On which grounds a decree for the amount so claimed, 
with interest up to the date of payment, and all costs is liereby 
made in fa^'or of the plaintiff. 

The 25Tn January 1850, 

Appeal No. 6 of 1850. 

Officiating Moonsiff" of Kishengmige, Imamool ITuq. 

Sheikh Gholam Mahomud, (Plaintiff,) Appellant, 

versus 

Sheik Naiica and others, (Defendants,) Respondents. 

Vuheel for Appellant — SeeUilcktmder. 

Action on a bond for rupees 24-8, dated 22nd .lyte 125.']. The 
appellant’s suit was dismissed by the moonsitf, because of tlie sub¬ 
scribing witnesses to the bond not being of the same village. It 
apjjears, however, that this was taken on adjustment of ac< ()unts 
between the parties, the appellant, wlio is a mahajun, citing his books 
in support of the claim; the case is remanded that he bo allowed to 
produce these, and judgment then delivered. 

The 31st January 1850. 

Appeal No. 32 of 1848. 

Sudder Ameen, Mr. Noneg. 

Kulean Das, (Defendant,) x\ppellant, 
versus 

Choonee Sahoo, (Plaintiff,) Respondent. 

Vakeel for Appellant — Fvipieeralal. 

Vakeel for liespondent — (Jobindchund. 

Claim for rupees 22,6-10,^vahic of sweetmeats. The re'Jixnulent, 
plaintiff below, brought this action to recover value of sw(‘(‘tmeats 
supplied to appellants, through two others, there included as co¬ 
defendants, who deny receiAdng these, but the delivery being satis¬ 
factorily establislied, the claim is decreed by the sudder ameen ; the 
co-ilcfcndants as above, being relieved. In appeal, the evidence to 
this is impugned as before, 

JUDOMENT. 

The fact of the receipt of the sweetmeats being established by 
the evidence, and the entries in the respondent’s books, the plea of 
the apjxsllant is dismissed; as alreatly shewn in the preceding 
number. 
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The 31st Januauy 1850. 

A})peal No. 20 of 1848. 

Principal Sudder Amcen, Moulvee Rooknooddeen. 

Haj Beliadur, (Defendant,) Appellant, 
versus 

Rugliobeer Koonmr, guardian of minor sons of Judur Koomur, 
deceased, (Plaintiff,) Respondent. 

Vakeel for Appellant — Fuqueeralal. 

Vakeel for Respondent — Bamachurn. 

AcxroN of damages for illegal sale of baffaloes, laid at ru¬ 
pees 1,557-5-4. The history of this case being given at length in 
tlie Purnca Decisions for July 184G, pages 43 to 45, with the 
grounds on winch it was remanded, its recital hero becomes unne¬ 
cessary ; the judgment that* follows embracing all points left for 
decision. 

Judgment. 


This case was remanded for re-investigation on five distinct 
grounds, as set forth at page 44 of the Purnea Decisions for 1846, 
of wliich one only remains for consideration, tlie collector having 
been relieved on appeal to the Sudder Court, namely, that on which 
the appellant here was to be included as security for the nazir; 
whose relief in the former instance the principal sudder araeen has 
stated in his judgment, was from oversight; but, in my opinion, the 
appellant cannot on any ground here be made liable. Tlie security 
of jMuttarnath Chose, it is seen from examination of the papers in 
the collector’s office, had first been admitted, which was finally re¬ 
gistered on the 7th February 1844 ; when additional security bemg 
i\‘i|uiivd, that of ap[)ellant was tendered on the 25th April 1844; 
but rejecteil after enquiry on the 4th October 1845. The summa¬ 
ry suit being instituti‘d the 17th August 1843, and the security 
therein prolVered, certified by the nazir on the 22iul Nov'omber 
1843, or five months before appellant's name appears, the butfaloes 
being sold on 3()th DectMuber 1844, or two months after the rejec¬ 
tion of his securitv. ^Vdlo is tlicrefore to be relieved. 


Tim 31 st Janu^^ry' 1850. 

A[)pcal No. 31 of 1848. 
ladder Auteen, Mr. None!/. 

Cdioonee Sahoo, (Plaintiff,) Appellant, 
versus 

Rullian Das and others, (Defendants,) Respondents. 

And in No. 32, the same Respoiulents as Appellants. 

Vakeel for Appellant—Govind Chund. 

Vakeel for Respondent — Fuqucerlal. 

Claim, for rupees 222, being value of sweetmeats. The appel¬ 
lant stating that Kunh^e Das and Kokim Das, fathers of the res- 
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pondents, were supplied from liis shop hetAveeu Bliadoon 1243 and 
Cheyte 1246, with sweetmeats amounting to this sum, partly under 
their chittas, or written orders, and partly without these. Who re¬ 
ply that appellant and Pearchund jointly had a shop, rented to 
them by Kuiiliye Dus and Kokim Das, w'ho in 1241} sued them 
before the moonsiff for rent, for the period antecedent, or from 1248 
to 1249, a set-otf being then made of 92 rupees, 6 annas for sweet¬ 
meats supplied in 1247 and 1248. The appellant, in replication, 
disclaiming connection with Pearchund, who got this set-off for 1247 
and 1248, from which he alone benefited. 

The sudder ameen finds, on examination of the decree for rent, 
in favor of Kunhye Das and Kokun Das, that the aj)pellant and 
Pearchund were thus jointly made liable, though it is not clear 
whether the benetit of the set-oft' was,jointly enjoyed by them, but 
which being for sweetmeats supplied in 1*248 ami 1249, it cannot 
affect the present claim, which is tlicrcfore decreed for tlie amount 
supported by chittas, or rupees 123-15-2: with the like sum ac¬ 
cruing as interest. 

In appeal, it is contended, that the wliole amount was to be award¬ 
ed, the absence of cliittas for a portion of tin's, not invalidating 
appellant’s claim, cancelled according to respondents by set-off. 

Judgment. 

From inspection of the jiidgnient of the principal sudder ameen, 
passed on appeal of the ajjpellant here, from the moonsiff’s award 
above citcil, it is found, that this was modified, to the extent of de¬ 
claring the joint liability of appellant and Pearchund, to extend to 
1246 only. The set-olf granted, is for 1247 and 1248 ; from which 
therefore the appellant could not bemifit, this edaim being for a 
period antecedent, namely, from 1243 to 1246. Peandiimd, more¬ 
over, is not a party to aj)pcUant‘s suit, thus ailniitting the averment 
as to such set-off'; whether in collusion or otherwise, need not here 
be determined. 
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Present : G. C. CHEAP, Esq., Judge. 


The 28tii January 1850. 

No. 100 of 1846. 

„ Regular Suit. 

Indercliand Paljoo, for scdf and as "uarclian of Gobindcliand Baboo, 
a minor, and Bindraj Baboo, their gomashtah, Plaintiifs, 

versus 

A, Gilson B. French, of Bansbarria factory; E, Poolinchunder 
Clmckerbuttce, and F, Kialien Clmnder Chuckerbuttee, Defen¬ 
dants. 

'^Ibiis suit was instituted in the principal suddor ainoen's court and 
Avlio dis])()scd of it, but in nj)peal it was ivmitted for further investi¬ 
gation, for the reasons gi\en in tlie proceeding of this coiu’t, dated 
the 5th JMarcJi 184U, {vide Zillali Decisions, Bajshahve, for 1849, 
p. l.-b) 

On the case being brought on the hie of this court, the usual 
notices were served on tlie parties; and the defendants not appearing, 
})roclainations issued for their a]>j)earance—on A, at the Bansbarria 
factory, his usual place of residence. On the 28th June 1849, the 
plaintiffs withdrew their suit against tlie members of the late linn 
of Cockerell and Co.; and the other defendants not appearing, an 
order was passed for the case being tried expartc, on the 31st 
August 1849. 

In the order passed in appeal, the case has been stated, and all it 
is necessary to repeat is that the suit, or action is to recover 1,500 
rupees casli, ami rupees 2H-8 hoouUian, paid to 1C and F, by Bindraj 
Baboo, on a dnift tendereil by tliem as drawn by A, on the late linn 
of Cockerell and Co., in the month of Maugh 1252 B. S., or February 
1846, but which, on preseiitation, w’as not paid by Cockerell and 
Co., as they suspected it to bo a forgery. Proceedings were 
then instituted in the foiijdarry, or magistrate's court of Bajshahye, 
who, on the IGth February 1846, caused a notice to be issued to 
Mr. French, directing him to explain what he knew of the matter, 
at the sam(3 time the chief magistrate of Calcutta was requested to 
obtain the draft from Cockerell and Co. They on this sent, through 
the superintondent of police, copy of a letter addressed by tliem to 
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Air. Gilson R. French, (quoted at length at page 14 of the Decisions 
for Rajshaliye for 1849,) to show the draft had been returned to 
him. On the non-production of the draft the charge of fraudulently 
obtaining money under a forged draft was throAvn out by the magis¬ 
trate, on the 11th July 1846, and the complainants referred to the 
civil court. Hence this suit. 

It is fully proved by the three witnesses examined in the princi¬ 
pal sudder ameen’s court, that the sum of 1,500 rupees was paid to 
E and F, on a draft, and who came to the hotec and asked the 
managers to discount a draft of Air. French's, Avhose drafts they 
(the kotcc) had previously been in the habit of cashing. The 
investigation that in appeal appeared incomplete was, as to A hav¬ 
ing, or not, received back tlie draft. From the third count of his 
answer filed in the principal sudder ameen’s court, it might be infer¬ 
red that ho knew nothing of the transacljon—had never received 
any draft from Cockerell and Co., and had never been called upon 
to produce it by the magistrate. That ho must have been cognizant 
of the payment made, there can be no doubt from the letter written 
by him to Cockerell and Co., on the 16 th February 1846, a copy of 
which has been furnished by Air. Cochrane, the official assignee of 
the Supreme Court, who, in his letter, dated the 26th Alarch 1849, 
writes, “ It docs not appear tliat Air. Gilson French acknowledgetl 
specially Cockerell and Co.’s, of the 18th February 1846, but in liis 
letter of the 3rd Alarch 1846, he says ‘ all vour letters and enclo- 
sures concerning the forgery case have reached me.’ ” Air. llennett, 
tlie deputy postmaster general of Calcutta, in a letter, dated the 
29th Alarch 1849, states that a quarter tolah weight paid letter to 
the address of Air. G. R. French was despatched from (’alcntta to 
the Surdah ofiice, on tlic 18th February 1846, and w^as acknow¬ 
ledged to have been received on the 22d Februarv 1846. After 
this what doubt can there be of the draft having been received by 
A. ? and as he could so easily have come forward and produced 
it, and, if a forgeri/^ proved it to be so before tlie magistrate, 
by his not doing so the court must deal with the case as a payment 
made on a genuine draft, for which, as a negotiable instrument, value 
was received, and, notwithstanding notice from the f//Y/?ov>s that they 
had not paid it, he retained and still retains it, and therefore must 
be held jointly liable with the defendants, who took the aiiKMint from 
tbo plaintiff, BindruJ. Tho original .sum (1,.5()0 rupees,) with 
interest at 12 per cent., from the date of suit, 2nd December 
18J 6, to this date, is therefore decreed against tho three defendants, 
and the same rate of interest on the aggregate amount, until this 
decree is satisfied. Interest before suit cannot be .allowed (as there 
is no ju'oof of tin'Slim being dem.anded from the present defendants) 
under Act XXXII. of 1839. I’hc defendants will pay all the plain- 
till’s costs. 
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The 28tii Januaky 1850. 

No. 2 of 1848. 

Regular Suit. 

Diijciidcr Narayun Mullick, PlalntifFj 
versu.3 

The Collector of Rajshahj^c, Defendant. 

The plaint states that plaintiff was formerly treasurer of the 
collector’s office in this zillali; that, when holding that office in the 
month of November 1838, a remittance of rupees 200,000 was 
made to Patna in the Government steamer Megna^ the amount 
being packed in forty boxes, and each containing 5,000 rupees, but 
^vhcn the remittance reached the Patna collector’s treasury, it was 
discovered that in oncjsf the * 110 X 08 there \^as a deficiency of 2,800 
rupees, and which deficiehey, as treasurer, he was obliged to make 
good under orders of Government, issued through the accountant 
general, in a letter dated the 28th of January 1839, No. 3275. 
'ihis he paid down by instalments, between the month of April 1839 
and 18tli of June 1840, or the full sum of rupees 2,800. When 
the ])avment w.as made, the collector informed him, (plaintiff,) 
that he would apply to have the same returned, but to his great 
misfortune the accountant would not sanction it. That the defi¬ 
ciency was discovered in a box numbered 7, wliich box, in the 
previous montli of April (1838,) had been packed in the presence 
of hlr. Henry Atlierton, the deputy collector of Rajshahve, 
five bags, each containing 1,000 rupees, having been placed in the 
box; which was then secured with iron clamps and nailed down, 
and after being covered with gunny or sacking, was secured with 
black sealing wax, and a seal impressed on the wax. That when 
the forty boxes were sent down to the steamer, both the acting col¬ 
lector and deputy collector (Messrs. Dirom and Wheler) went to 
see them put on board, accomixinied by i\Ir. Perroux, the head clerk, 
plaintilf (as treasurer) and tlic treasury guard. 1'he steamer sent 
off a boat on which the boxes were placed or shipped, and the jema¬ 
dar, duffadar, and burkuudazes went in the boat with the boxes to 
the'steamer. That all the boxes were properly secured, and 
the seals unbroken. That he thondbro considered he had been un¬ 
justly made liable for the deficiency, and sued to recover what Ilfc 
had paid, with double the amount as interest, (the interest at 12 per 
cent., calculatcfl from the dale of the iiistalmcnt.s being paid, exceed¬ 
ing the principal.) 

this tlio defendant has filed an answer, in which it is pleaded 
that tho plaintiff, as treasurer, was liable for any deficiency contained 
in thc boxes remitted from the Kajshahye treasury. That on his part 
(plaintiff’s) a podar was sent with tho remitUmce, and on opening 
the boxes iu his presence, it was found that there were only three 
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bags instead of five, and tlieso contained only 2,200 rui)ees, two bags 
1,000 rupees each and 200. 

It is unnecessary to give any more of the pleadings, all having 
been inserted at length above. On the case being taken up, on the 
14th May last, the plaintitf was directed to name his witnesses, and 
the defendant to produce the original letter of the accountant in the 
revenue department, copy of tlie repl}", the original receipt of the 
commander of the steamer, who took the treasure on board, and any 
proof to shew that the plaintiff as treasurer was cx-officio liable for 
any deficiency in the case of the out-turn of a remittance proving 
short. The Government vakeel, to a question by the court, reply¬ 
ing “ that it was not then the custom to weigh the boxes of trea- 
sure put on board steamers.” 

The defendant has accordingly filed tlie original letter, dated the 
28th January 1835), signed by Air. Dorih, rqvenue accountant, copies 
of the letters addressed to him by the acting collectors of Hajshahye 
and Patna, (Alessrs. Dirom and liadclifi'e,) repoi’ting on the circum¬ 
stances connected with tlie remittance, and the latter on the state of 


the box No. 7, in wliicli the deficiency was discovered, 
accountant, on their reports, and other documentary 


Tile revenue 
evidence, re¬ 


cords it as his opinion that ‘’ the abstraction of the treasure is all hut 


proved to have occurred prior to shipment.” Tlie correspondence; 
was subsequently laid before the Government, when “ llis Lordshij) in 


Council was of opinion that the officer despatcliing the treasure can¬ 


not, with any consistency, be absolved from bis responsibility to 
make good the amount,” tliat is, deficiency. And Mr. .1. P. Grant, A. 


K. D., accordingly requested the collector of liajshaliye to rccovi'r 
the same from tlie treasurer, or jiresent jilaintiff. No agreement, or 
ikrar, given by the treasurer on his being ajjpointed to the office, has 
been filed, but it may be presumed that, on taking the a]»pointinent, 
lie conditioned to make good any deficiency discovered in remittances 
made from the Ivajslialiye collectorate. In another case in wdiich the 
East India Company were del'eiidants, it was ruleil by liigh authori¬ 
ty that “when the law prosunios the affirmative of any fact, the nega¬ 
tive of such fact must be proved by the i>arty averring it in pleading;” 
and “tliat where any act is required to be done on the one part, so 
that the party neglecting it would be guilty of a criminal neglect of 
duty in not liaving done it, the law presumes the affimiafive, and 
throws the burthen of proving the negative on tlic other side,” (Wil¬ 
liams versus E. I. Company, 3 East Reports, 192.) J’hc court must 
therefore first consider the proof adduced by the defendant to prove 
that tlie box No. 7 (in wdiich the deficiency was discovered) was not 
properly packed, and did not, at the time it was despatched, contain 
rupees 5,000, noted on the label affixed to the outside of the said 


box. The evidence of the lascar, by name Ma/um jVmrwy, goes 
to prove that he was in tlie steamer when the treasure W'as put on 
board, that one of the khatas 'eSi or lascarSf on lifting one of the boxes 
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on board remarked that it was lighter than the rest, and on his lift¬ 
ing it up he also found it lighter, that he told this to the commander 
Mr. Sparling, who, after examining the box, and finding nothing 
broken, or injured, told him to take it on board, and which was done; 
That he never mentioned to the sepoy guard, who received the boxes 
at Dinapore, that one box was ligliter than the others. Badoola Serang 
also deposes that one of the boxes was lighter than the rest, and this he 
mentioned to Mazum Serang, who told the commander, and who again 
examined the box and found all right. It was secured and packed 
like the rest. Mr. Perroux (formerly head clerk in the collector’s 
office, and who went with the treasure on board the steamer) deposes 
that he heard a remark made by one of the lascars, that one of the 
boxes was lighter than the others. This was made when returning 
in the boat from the steamer.^ He did not perceive the gunny or 
sacking over the box to be, unsewn. And, that it was the business . 
of tlie collector, together with the treasurer, to see the boxes were pro-* 
perly packed and covered with gunny before they were dispatched.” 

Now this evidence, in my humble opinion, by no means proves the 
negative, or that through the neglect on the part of the plaintiff the 
loss w'a.s sustained, either from the boxes, when packed, being open¬ 
ed, before they were put on board the steamer, or, when put on 
board, one box contained rupees 2,800 less than the others. 

To return to the plaintiff’s evidence. 

First. —Mr. Henry Atherton’s, who, after alluding to the time 
that had elapsed, and which made him hesitate in speaking of dates 
and the amount of treasure he packed, adds: “ the treasure was pack¬ 
ed in boxes, each containing rupees 5,000, and one thousand rupees 
in each bag; w hatever quantity I w’as ordered to weigh and pack by 
the collector, I am sure I weighed and packed.” He also adds: the 
boxes W'cre nailed doAvn and clamped and packed with sack cloth tied 
up.” jMr. Dirom, in his examination before the judge of Chittagong 
by commission, also on interrogatorii's, to the plaintiff’s first question, 
replies, that he cannot state with any certainty, as eleven years 
have elapsed since the occurrence took place,” and on being ques¬ 
tioned to his examining the boxes, before they were put on board the 
steamer, replies, “ho cannot remember.” But in his report, dated 
tho 5th of I)i comber 1858, to the revcnjic accountant, he distinctly 
stated “ that alt the boxes (wore) sealed and roped alike when they » 
w'ero sent on board tho steamer, from this (the collector’s) office, I 
having examined them immediately before they w ere sent on 

board, and having seen them taken from the carts and sent on board 
the flat in the boats belonging to the steamer.” Now tho court must 
givo every credit to this report: and it is not to be supposed that so 
zealous and active a collector would have omitted so important a part 
of his duty. Mr. Wheler (the deputy collector) left the country be¬ 
fore he could be examined, there being no judicial officer at Pubna 
who could examine him in English on the interrogatories filed. All 
that remains on this head to notice is tho report (a letter dated 29th 
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November 1838), written by Mr. Radcliffe, acting collector of Patna, 
to the collector of Kajshahye, on the receipt of the treasure. In this 
he stated “ that on counting them (the boxes) over. No. 7, to the ad¬ 
dress of the sub-treasurer, had a suspicious a})poarance both from the 
case with which the men raised it, and certain remarks that were 
made by them. (3n opening tlie box I discovered that the rope 
which surrounded it was sealed in the centre, which was not the 
case with the rest, that the seal impressed on the lid and side of the 
same was broken, and on the chest being opened 1 found rupees 2,200 
was all it containeil.” Now if this was the state of the box when 
made over to the Patna collector, it must have been in a very ditfer- 
ent state to what it was a\ hen examined by the acting collector of 
Rajshahye, and sent on board the steamer, hi his jireaence —“ the boxes 
being then sealed and roped alike.” IMr. Kadcliii'e, in this letter, 
states “ that the podar sent w ith the treasure remained on the steam¬ 
er, and not on the ilat where the money was dej)osited,” but where 
he sta}ed it may be assumed depended much on the coinmanders of 
the steamer and flat, and as he W'as sent, not to guard the treasure, 
but only to see the money counted when taken out of the boxes, the 
vicre fact of his living in the steamer cannot and does not implicate 
the treasurer. 


After carefully considering all these circumstances, I do not see 
how it is ])ossil)le for the court to hold the plaintifl' liable for the de¬ 
ficiency. The evidence taken in this coint, ami by commission, is 
as full, if not fuller, than that by the revenue authorities, and the re¬ 
ports (to which no excejition has been made) have been admitted as 
documentary evidence ; yet still no case has been made out. On the 
contrary, had the defendant sued, or been plaintifl', he nnist have been 
cast, and the court must have deculed that the present plaintifl’, or 
treasurer, could not be responsible fljr the loss sustained by the Go¬ 
vernment, who being their own carriers (the treasure having been 
sent in one of their own boats) ought to have had a regular w'oigh- 
ment and entry made of each box before it was despatched. The 
Government pleader has stated that “ this W'as not done because it 
was not then the custom to w eigh boxes of treasure put on board the 
.steamers.’’ iNlr. Perroux has deposed to the same effect, adding, “ the 
practice commenced immediately after this defalcatit)n was discover- 
,ed, and I believe was adopted to prevent such an occurrence in fu¬ 
ture,” The learned judge, wdio delivered the opinion of the court in 
the ease of Williams versus the J'kist India Company, cited a]>ovc, in 
anotlicr case (Clarke Hutchins, 14 East Reports, 47d) observ¬ 

ed “ that it was the duty (of the party sending goods by a carrier) to 
do w’hatcver was necessary to secure the responsibility of the car¬ 
riers for tlic safe delivery of the goods, that, in case of a loss, tlic de¬ 
fendant n\ight have his indemnity against the carriers.” But by the 
omissifui to wx-igh the boxes, bed’ore they were shipped, it is left in 
perfect and perplexing uncertaijity wdien, how, and where the ab¬ 
straction of rupecT 2,8<H) (^hort in box No. 7) took [dace, and as the 
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plaintiff cannot liavo his rometly (from the omission of the collector 
to weigh the boxes) and as the commander, Mr. Sparling, took the 
boxes on board, as all right, notwithstanding the representation of 
his lascars that one box was liglitor than the rest, and when ho could 
so easily liave ascertained if it was so, by having the box in question 
weighed against another, the plaintiff’s responsibility, as to the large 
sum abstracted (by whom 1 do not pretend to say) totally ceased, and 
the court cannot legally upliold the order to refund tlie amount pass¬ 
ed upon him, but must direct its being returned, with interest at 
6 per cent, from the dates of the instalments being paid, to the date, 
of suit, (11th August 1848,) and 12 per cent, from that date to this. 


with interest at the same rate on the ai;(i:re(iate amount until this 
decree is satisfied, d’he Government jdeader has urged that interest 


and who had no remedy but to pay and then to try the question 
(as he has done) by a regular suit. There has been great anrl un¬ 
necessary delay in suing, and lienee the reduction of the interest, 
hrfore snif, to j)er cent. only. The defendant will pay all the 


plaintiff s costs besides his own. 


The 29tii January 18o0. 

No. 4 of 1847. 

Regular Suit. 

Mahomed Sudee Khan, (Plaintiff,) 
versus 

Nussceb-il-Nessa, Goluck Cliunder Muzmadar, and Dost Mahomed 

Khan Chowdrec, ( Uefendants.) 

The i>laint states that plaintiff' was the son of one Mohabut 
Khan, and as whose heir he sues to recover possession of hereditary 
property, vi/., a 2 annas, 13 gundahs, 1 cowree, 1 kraut share of 
turuf lh\rra-ra and kiMimt llarra-ra, and a 4 annas share of turuf 
Kaimkoliali of wliich lie had been di.sseised in 1243 Ik S., by the 
defendant, Nusseeb-il-Nessa, she pretending to have obtained tho 
.above by a deed of gift from i\Iohabut Khan, and on which false 
and fraudulent deed she had got her name i’<\gistered as proprietor. 
The suit is laid at rupees 1,22;'), 1 anna, 6 pies. 

Defendants deny tliat there was any fraud, that the deed was a 
genuine deed of gift from Mohabut Khan to his grandson, Busalut 
Khan (the Imsbaud of Nusseeb-il-Nessa,) and who since his death had 
been in undisturbed possession, and fnrtlier tlie plaintiff, in a suit 
before the pundit sinldcr amcen of this court, (in which he was 
defendant,) admitted her jiossession under a deed of gift from Moha- 
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bnt Khan to Busalut Khan, therefore the plaintiff’s suit was bar¬ 
red by the law of limitation. A copy of this answer filed, was 
read on the 10th instant, and the original nuthee^ in which it had 
been filed, called for to examine the vakalutnamah on which the 
vakeel who filed the answer acted. TJie case has been this day 
brought up, and it would appear both the plaintiff in this case, and 
Nusseeb-il-Nessa, the defendant in that case, appointed the same 
vakeel^ under separate vakalutnamahs. Sadee Khan, having been 
defendant, signed his own vakalutnamah, appointing Kulleenuiddeen 
Ahmud, Nusseeb-il-Nessa the same vakeel and another as objector, 
pleading, in a petition, that she as a shareholder Avas in possession, 
but hail not been made a defendant. The answer by Sadee Khan’s 
vakeel Avas filed in Poos 12.32 B. S., and as this suit Avas instituted 
on the 16th January 1847, corresponding Avith the 4th Maugh 1253 
B. S., nearly 21 years had elapsed sirice the plaintiff admitted the 
defendant to be in possession of the property now claimed, and under 
the A’ery deed of gift Avhich it is his object to have set aside. Noav 
under the IMahomedan law relating to tenakuz, or rejnignancy, 
the plaintiff is estopped ; and further tlie suit is barred by the ]iro- 
visions of Section 14, Regulation JII. of 1793, and Regulation II. of 
1805. It has been urijed that the A akalutnamah to Kulleemuddeen 
Ahmud is not dcserviiiii of Aveitjht, as ho has not endorsed from 
whom he recciA'cd it; but this is futile, and I see no reason to doubt 
its being genuine, or to rej)udiato the ansAver tiled by him on behalf 
of the present plaintiff The claim is therefore dismissed, and the 
plaintiff Avill pay all the costs of the defendants Avho have put in 
appearance, or defended the suit. 


The 31st January 1850. 

No. 18 of 1847. 

Regular Suit. 

Mr. James Hastie, after his death, Mr. F. G. Sandes, receiver of the 

Supreme Court, (Plaintiff,) 
rei'-sus 

Joysunkcr Sandyal and Joygobind Surkar, (Defendants.) 

• This suit Avas instittitcd in the snddiT ameen’s court, on the 
23rd March 1847, and on the removal of that officer, on its being 
brought to the notice of this court, (by the officer in c,harge of the 
current duties of the office,) that James Hastie, the plaintiff, had been 
dead for mt/re than six months, and this had not been intimated to 
the late sudder arneen by the vakeel, or any application made to 
him by his heirs and executors, the case Avas directed to be brought 
on the file of this court and struck off on defaidt on the 11th Novem¬ 
ber 1848. The Sudder Court, however, ruled, on the application 
of Mr. Sandes, receiver of the Supreme Court, that a notice should 
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have been issued before the order of dismissal on default, notwith¬ 
standing, the plaintiflF’a vakeel had omitted to intimate to the sudder 
ameen or this court the deatli of his client The case was therefore 
again brought on the judge’s file, and the present plaintiff admitted 
to proceed in the suit on the 18th of April last 

As the object of tlie suit is to have set aside or reversed an award 
or order dismissing the late plaintiif’s claim to replevin, passed by 
the late collector, Mr. Forbes, on the 12th March 1846, it will be 
as well to introduce an abstract of the award passed by him. 

Mr. Robert Wight, Plaintiff, 
versus 

Joy Sunker Sandyal and Joy Gobind Surkar, Defendants, 

Tlie plaintiff represents tliat Joy Gobind Surkar, a horuck ameen 
on the part of Joy Siinkj!r Sandyal, durputneedar of an eight annas 
share of deear Kidderpore, on the plea of arrears of rent amounting 
to rupees 317-5-2, attached the plaintiff’s property in the iMandore 
factory, and made an application for the sale of the same by the 
commissioner of Beauleah. On this plaintiff deposited the amount 
claimed, and instituted this suit under Regulation V. of 1812. That 
plaintiff' never gave any documents to the durpvtneedar, that on 
the 3d April 1844, a portion of the land for which rent was de¬ 
manded, and which had been cultivated by the factory with indigo, 
had been made over by the magistrate of the district to the dur- 
putneidnr under Act I\^ of 1840, and that the jumma or rent of the 
remainder was only rupees 75, 6 annas, half of which, according 
to the decree of the adawlut, was made over to Rajah Ramkishen, 
and the other half was due to the wSandyal, but he had not paid it 
in consequence of his refusing to give dakhilahs with his seal and 
signature attached thereto. The [daintiff in support of this has pro¬ 
duced three witnesses, and filed a roohaharee of the sessions court of 
this zillah, dated 13th February 1845, relating to the possession of 
four parcels of ground. 

The defendant, in his answer, pleails that previous to his taking 
the durpnfner of turuf Kidilerpore, Messrs. Dunlop and IvOgan held 
as/eAv/ffAv 473 beegahs, 19 chittacks of land in the said turuf, the 
jumma. of which was rupees 385, 1 aqua, 5 gnndahs, which the per¬ 
sons who collected it made over to Rajah Ram Chand and .Tow'ai* 
Lull Baureh, when Jumiclt fuseeldar on behalf of the collector; that in 
1248 B. S., he (defendant) measured the lands and discovered that 
9 beegahs, 6 cottahs in excess were in the occupancy of Mr. Logan, 
on which he assessed the wdiole at a jumma of Company’s ru¬ 
pees 418, 12 annas, 9 pie; that Mr. Logan, after paying a portion, 
made over charge of the factory and jotes belonging to it to Mr. 
Wight, who not paying, he attached, under Regulation VII. of 1799, 
property belonging to tlio factory to recover Company’s rupees 317, 
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5 annas, 2 pie, tlie balance due on the Jotes from Bysack to Plialgoon 
1252 B. S. In support of these statements, defendant filed a copy 
of a jumma-icassil bakee for 1247 B. S., filed by Harradhun Doss 
and signed and sealed by the collector of this zillah, and thre(> 
original jumma-wassil-bakees for 1249, 1250, and 1251, written and 
attested by Brijlall S\xv\\AY, gomashtuhy and a terij nuthee for 1248 
B. S., to wliich tlie sudder ameen’s signature was attached. Two 
witnesses were also produced by the defendant and examined, and 
Brijlall Surkar was also examined and attested the jumma-wassil- 
hakee papers he had prepared. 

Decision of the Collector. 

Althougli plaintiff states he is only in possession of land in dear 
Kidder pore, the Jtimma of which is rupees 75, annas 6, and tlie 
remainder is in the possession of Joy Sunker.Sandyal, and has brought 
forward three witnesses to prove this, they (the witnesses) have 
failed to do so, and he has no other proof to adduce. On the other 
hand, the Jumma-ivassil-bakee papers filed by the defendant, the 
depositions of his witnesses and tJiat of his f/omashtak, entirely 
establish that the plaintiff was in possession of all the jote, the jum- 
ma of which is Sicca rupees 392, 10 annas, 5 gundahs. For this 
reason, it is ordered, that the plaintiff's case lie dismissed, and the 
sum of Company’s ru})ees 317, 5 annas, 2 pie, deposited by the 
plaintiff^ made over to Joy Sunker Sandyal, who is entitled to costs, 
with moktear’s fees, to bo paid by the plaintitf. 

In the plaint filed in the sudder ameen’s court, it is averred that 
the collector did not institute any local enquiry, plaintiff objecting 
to the court aineen, one was ajijiointed by the sudder aineen, who 
reported the whole of the land for which rent was demanded bail 
been in the occujiancy of the plaintiff in 1252 B. S. A long peti¬ 
tion was given in against this report, accusing the ameen of includ¬ 
ing, as land belonging to the durpntnee, contain resumed lands of 
Government in char Kidderpore, but it docs not appear that cathcT 
the Government, (through the Government plearliT) or the farmers 
of the chnr, Messrs. Watson and Co., ever made any objection. 
And it is preposterous to suppose that the dnrpntneedar would com¬ 
plain of being ejected from laud which he had leased to the factory; 
w that the magistrate, with proof adduced that it was Mr. Wight’s 
jote land, would have caused him to be dismissed from the same. 
Disputes between the defendant and the manager of the Catlamaree 
factory arose about lands, which the former claimed as his pntuee, 
and from which an attempt was made to dispossess him, but pre¬ 
vented by the magistrate, and in all probability these disputed lands 
adjoined the Mandore or Murcha factory lands belonging to Ilastie. 
Be that as it may, the court cannot find that he has lieen made to 
pay rent for lands from which he had been ejected by an order of 
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the magistrate. Rajah Ram Chunder, there is no doubt, liad only a 
right to an 8 annas share of deear Kidderpore, before the Govern¬ 
ment resumed the whole, but as the defendant held the durputnee 
under liim, it was only to Rajah Ram Chunder that Rajah Kishen 
Chunder (his brother) had to look. Plaintiff has no where averred 
that he had paid any rent to the latter, and if he had done so, would 
doubtless hold his dakhillahs. In a miscellaneous petition (after the 
completion of the pleadings) exception has been made to the way in 
which the defendant made his demsmd for rent, and the Sudder Court’s 
decision in the case of Shewuk Mehtoon, petitioner, (Decisions for 
1848, p. 43,) liave been cited. The Court’s opinion, however, in that 
case cannot affect in any way the collector’s award, which rested on 
jnmma-vmssil-hakee pai)ers, (liled in his court,) shewing that rent had 
been previotisb/ demanded and paid for these lands by the factory 
and Wight’s predecessors, in fhe management. But the simple ques¬ 
tion to l)e decided by this court is if there was anything illegal or 
irregular in the collector’s decision, and without which it cannot be 
disturbed, {cide Sudder Dewanny Adawlut Decisions for 1848, 
p. 207.) Now as 1 find nothing either irregular or illegal in the deci- 
si(jn, and no prooi’ either in the record of the summary suit or of 
tills court that impugns or affects the decision, it must be upheld, 
and the present suit dismisseil, the plaintiff’ paying all costs of suit 
including of course the defendant’s. 
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PuKSUNT; '1'. WYATT, Es<i., Judue. 


The otii Tanlaky 1850. 

Case No. 11 of 1840. 

Original Suit. 

Slieikli IVcrbuksh, mooklitcar, (PlaijitifT,) Appellant, 

versus 

Syiid Ahinud Bnksli Khan Baliadur, Principal Sudder Aiiiecii of 
llnniiporo, (Defendant,) Respondent. 

This suit was instituted against the principal sndder ainoen of 
Kuncpoiv for defamation of character while in tlie diseliarge of his 
juihlic duties, tlio damages being laid at 1,500 rupees. 

d’he plaintiff liaAing cited Section 2() and Clause 3, Section 2(), 
Regulation XXV"I. of 1<S30, and Clause 5, Section 20, Regulation 
V. of 1831, and the order of (iovernment. No. 7 of 1834, as the 
anthoriti('S, under which he had brought this action, and none of 
those authorities a})pearing a])])licable to this suit, and the plaintiff 
lia\ ing omitted under Section 5, Regulation of 1793, to repre¬ 
sent this mistake to the court that it might ]»ermit a supplemental 
complaint containing the right matter being ju'eferred, the ])laintifF 
must be necessarily nonsuited. It is therefore ordered, that the case 
be nonsuited, with one-fourth of the costs. 


The 7th .Tanlauy 1850. 

Case No. 19 of 1848. 

Agpeul from the i/eeistoii of the dieting Siatdcr Jnieen, Mr. Thotnas, dated' 

20M Xovemher 1818. 

Clodaichunder 'rahiokdar and his two brothers, (Defendants, witli 

others,) Ajipellants, 

t’ersus 

Bamjoy Talookdar, (Plaintiff,) Respondent. 

’I'liE respondent, as jdaintiif, brought this action in order to re¬ 
cover possession of two jotes situated in Kesshulee Danga, one as 
formerly rented )>y Anundoo and IMuddun, but, subsequently held 
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by pIrtintitT in the fiotilioiis name of Nubconcliunder (dcfendaul) with 
a 3 'carly jiimma of nijiccs If), ami the otlicr as formerly rented by 
Akeenchnnd, ami subsequently held by plaintiff' in the fictitious name 
of Oodaiohunder (defendant) with a yearly jumma of rupees 23-5-2, 
and of halt' a Jote (tlio remainder beinc; in his possession) situated in 
turnf Lid<heepore, bearing an annual jumma of rupees 28, from all 
nhieh he had been dispossessed by the appellants in 1253 13. S. 

The plaintiff' foumls his claim to the previous possession of these 
jotes on his name having been registered in resjx'ct to them all in 
the serishta of the zumeendar of Ihiharbund in 1245 and 1247 H- 
S., those situated in Kesshulee Danga being entered in the fictiti¬ 
ous names of his nephews Oodaichumler and Nubeen Chumter 
(appellant>), from '\^hieh circumstance they hud now laid claim to 
them, and, on his ha^ing obtained, in^adtlition to registry, a pottah 
tlatcd 25th Assar 1245 for t\NO years, \iz.. 1240 and 1247, from the 
I'armcr of Ilaharbund in respect to tlie entire ji^e in turuf Lidihcc- 
pore. The plaintiff', besides, produces receijits lor rent jtaid on ac¬ 
count of these three Jotes from 1248 to 1252 !>. S., with the e\ce])tioii 
of the vear 1241), ^hen having been tlriseii aw ay from his lands 
through the o})j)res'<i\-e conduct of the /unu'endar’s omlah, they fell 
waste, hut to which he af'terwards ri'turned, \i/., in 1250. 

The appellants allege that they W('re in petsse^sion of half' of the 
Jote of tiiriif ImKheepore as their hereditary right, and that the two 
Jotes in Ivo'ilmlee J)angah wen* their ]»ri\'at<' ]>ro])ertv,and to which 
tlio plaintiff'had no lawful claim. 'I’hcy, howc\cr, fail to addiUMj 
any prooi's in siqiport of their }iloas with the exce}>tion of one 
witness. 

The lower cfuirt decreed in favor of the plaintiff', with costs, and 
interest ami Avasihit I'rum the date of dispoascssiuii to the execution 
of the decree. 

Kntirelv concurring w ith' tlie l<iwer court in tlie grounds of its 
decision, I disiui'iS the a})|)eal, and couffriu the order of tlie sudder 
ameen. 


Tin-: IOtji Jaxi aiiv ]n5o. 

, No. lb of l<Si8. 

Appeal from flu; (fcriiiun of thf‘ Sm/tlrr Amf‘r» of Hinif/porr, datril the 

June 18 IS. 

ITeera Dasi Ijyragoe, (Iffaintill',; Appellant, 

reruns 

Sheebraj Roy and Sheebpershad Roy, (l)efemhints,) Respomhaits. 

'I'ms suit was instituted by the ap|K*llant b»r the I’ecoverv of a 
claim, amounting to rupees 108-6-1 from the rospomleiils, founded 
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on an ikrar, or agreement^ dated 3rd Mangli 1253 B.S., signed bj 
botli respondents and attcstcil by five ■witnesses, the conditions of 
wbicli were that from an advance from the apiJcllant of rupees 218, 
tlie respondents w'^ere to purchase potatoes, sugar, ubecr, and other 
things at llungporc, and sell them at Gowahatty (in Assam), and from 
the sale j)rocceds thereof, after deducting one anna on each rupee, as 
tlicir profit, they were to pay the remainder, with the principal sum 
adv^anccfl, to the appellant. The respondents (;onsequently, by an 
account rendered, bought things at Kungpore to the extent of ru¬ 
pees 119-8, and re-sold them at Gowahatty for rupees 361-6, the 
profit being rupees 241-14, from which, after deducting rupees 
lo-l-ll as the profit of the respondents, and expenses amounting to 
rupees 40, there remained rupees 186-12-1, to which, adtling the 
princij)al anil interest ruj)ee.s 3-10, the appellant claimed the sum of 
rupees 408-6-1. 

I'he respondents denied the plaint, Scebraj Itoy in fofo, and the 
other, w lio said his name was Shceb IV'rsun and not Shcob Pershad, 
stating that he liad accom[)anied, as a burkiindaz, another byragee 
bv name Ch^'tun, to Gowahatty, who ha\iug died there, he had 
taken charge of ru]>ees 145, with other projanMy, which lie (deceased) 
had left, and returned to Kung|)oro and delivered tlie same to the 
apiK'llant, as heir of tlie deceased, excepting 60 rupees, for which 
lie gave liiin a bond, and lliat aiipellant then ga\e him a fa rig, or 
acf]uittance, for all he had I'oceived from him. 

4'he lower court dismissed the plaint, doubting the ikrar and con¬ 
sidering the farig proved. 

On re\iew of all the paja’i's of this ease, I ditler from the lower 
court as to the conclusion it has arrived at, inasmneh that 1 think 


the ikrar to have been fully proved l)y the live subscribing witnesses 
to ll; no ]>roof having been adduced by tlie dcfciulant, Shech 
Pershad, as to oiU‘ of tliose w itnesses, l»y name Khcida, having given 


false evidence 
one. Kissliorc. 


by having before deptised in the magistrate's court as 
Both the ikrar and bond, (lie latter dateil the 26tli 


.bqt 1251, hear the signature of this defendant, as tiilieeh Persliad 
and not Shech Persiin, and the handwriting in Xagroe is one and 
the same. The Ijond, moreover, is (lir a se[iarate sum of j’upees (i(>, 
lent by tlu' plaintilf a linv moiitlis after tlie ikrar. and contains no 
rereivnco as to i(s]ia\iiig been giv(‘n,*us alleged by this defeiidantj 
for the balance amoimliiig to this sum of (lie money left by tJio 
byragee, and paid to lhe]4ain(if{. 

As to this (iereiidaiits farig stated to liave been obtained from tlie 
plaintiff at llungiiure, two of three suhserihiiig witnesses to it were 
inhabitants of llemires and (Jha/e»'poro, and had been hrouglit by 
the deh'iidant from Gowahatty a.s in his pay, whoseevidenee I can¬ 


not cretlit. 
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I, therefore, decree the appeal, with costs, against both defendants, 
for rupees 397-12-1, disallowing rupees 10-10 account certain 
expenditure and interest, and rescind the order of the lower court. 


The llTii January 1850. 

No. 1 of 1849. 

Appeal from the decision of the Acting Sudder Ameen, dated 2b th No- 

remher 1818. 

Nasir Mahomed, INIussamut Kaltce, wife of Durbaroo, deceased, with 
others. Defendants, (Appellants.) 
versus 

Kiinmionco I\roliun Cliowdry, and as guardian of his brother, Anung 

Mohun Cliowdry, minor, PlaintilV, (Kespoiidcnt.) 

« 

The respondent, as zumeendar of Too5.-13]umdur, brought tin's 
complaint against the api)ellauts as his ryuts for arrears of rent from 
1242 to 1253 B. S., amounting, with interest, to rupees 083-12-5-14, 
founded on a kubooleut of Nasir ]\falionied (ajjpeJIant) whoso sharer 
was his brotlier, Durbaroo, decea>ed, late husband of IMussamut 
Kaltee (appellant), dated 15th Bysakh 1242 B. S., bearing a ye.arly 
rent of Sicca rupees 124-12-ir),or ('omj)anv’s rupees 133-10-4, assessed 
on 1 goiin, 2 bissees, 15 kannies of land, situated in talook Siiulurnah, 
of gird Bala})arali. in ehuckla ICau/eeliaut, and on a dt'creo i>f the. 
moonsiil'of Bliotmaree, dated the 28th June 1845, for arrears of rent 
due from the del'endants, which, on appeal, was nonsuited by the 
principal sudder ameen, and in consequence of which this suit was 
again preferred. 

d'lie defeiiflant, Nasir Maliomed, alleged that he had received de¬ 
ductions from his rent, first in 1242, of ru])ees 20, and afterwards in 
1248 of rupees 32, making a total of rui>ees 52, f4A\hic,li he had do¬ 
cumentary evidence, aiul that he hail paid the remainder of his rent 
for the years claimed. 

The defendant, Mussamut Kaltce, denied her liability to the 
claim preferred, on the jdea that lu'rlate husband, Durbaroo, had, by 
a deed of gift, left all hl.s j^roperty to her. 

The lower court decreed the amount of suit against Nasir Ma- 
^loined and the estate of Durljaroo, releasing, nith the e\ce])tion of 
the heirs of Durbaroo, the rest of the defendants. 

On a review of this case, as the jdaintilf liad denied the doeuments 
on which tlio claim to the deductions of rent stated, svas founded, 
and as the defen<lanl, Nasir Maliomed, liad adduceil no evidence, in 
proof of those documents being genuine, and as by the local enquiries 
of the ameen when the moonsilf of Bliotmaree passed a decision on the 
15th Assar 1252 B. S. (which for certain informality was nonsuited) 
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in favor of the plaintiffs motlicr, the then liolder of the disputed 
land, (whose under-tenant was Nasir Mahomed,) Nasir Mahomed 
and Durbaroo were then found to be in possession of the entire land 
under dispute, and were in possession at the time of the present suit, 
and as the appellants can show no receipts for rent paid, the plaintiff 
is clearly entitled to a decree, which, in modification of the lower 
court’s decision, I award, witli costs equivalent to the decree, against 
the appellants, for rupees 523-2-1-12, as the principal, disallowing, in 
conformity with a decision No. 142, of the Sudder Dewanny Adawlut, 
of the 5th July 1848, all interest in the case, and 1 except from lia¬ 
bility all the other defendants in the suit. 
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PiiESExVT : II. V. HATHORN, Esq., Judge. 


The 29th January 1850. 

No. 12 of 1849. 

.'/ llvynhtr Appeal from a tleci^ion passed Inj Moulvee IFahcedooddeen, 
Moonsiff'of Seivaa, dated 2Sth December 1818. 

Juigopul Suho, (Defendant,) Appellant, 

versus 

Musst. Soogarce, (Plaintiff,) Respondent. 

r^r.AlAi, to eaneel tlie sale of tlie rights and interests of Kewul in 
:i tiled house and verandah in Aligunge Sewan, under date the 5tli 
.laniiary 1818, and to annul a sunnnarv order of the ju<lgc of 
Sariin, authorizing the sale, dated 25th June 1847: value Coni- 
pany’s rupc'os 25. 

Tliis suit, instituted on the ISth July 1848, set forth that the 
said ICowul had no rights and interests in the house sold, and thcre- 
tdre the sale of assumed rights of the said Ke^Yul, purchased by 
(h'fendant, the docreeholder, in the name of his servant Kamroop, as 
well as the summary order in appeal, permitting the sale to take 
place, should be annulled. Plaintifl says that the house originally 
iK'longed to Nundlal 'runiolee, who sold the ruins to Ilurkislien, 
(the husband of Musst. (jiingneo,) and their son Dhonda, who 
j'ebuilt it, and after their death the heirs, Musst. Gungnee and 
Ruktari, her sun, sold it to plahititf for 45 rupees, on the 28th 
N(*vember 1845. 

I )efendant,the purchaser, contents himself with rebutting plaintiff's ^ 
arguments, but does jiot adduce any proof in su})port of Kewul 
having had any rights and interests in the disputed house. Ho 
sa\'s that Kmvul brought an action against iNlusst. Gungnee, who 
confessed judgment, and first idedgod and afteiwvards sold the said 
house to him, the purchaser, in execution of the decree, but the 
defendant brings forward no proof of this, wdiereas, on the contrary, 
jdaintilf produces her bill of sale duly attestetl by w itnesses, and the 
moonsiff states, in his decision, that he personally had ascertained 
that she had been in possession before the sale of Kewids rights 
took place. 
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The moonsifF of Sewan, upon the above grounds, upheld tho plain¬ 
tiff’s claim for possession, by reversal of the sale of Kewul’s assumed 
rights. 

The moonsifiTs decision appears just and proper, and T find no 
sufficient reason to interfere. Plamtiff lias now substantiated licr 
prior right by purchase. The purchaser, who is also the decree- 
holder, must look to other sources for the realization of his decree 
against Kewul Saho. 

Ordered, 

That this appeal be dismissed with costs, and the decision of the 
moonsiff be affirmed. 


The 31st January 1850. 

No. 31 of 1849.' 

A Ttegxilar Appeal from a decision passed hij Monlrce Waheedooddeen, 
Moonsiff of Seican, dated ‘12nd Janiianj 18-19. 

lioiuick Saho, (Plaintift’,) Appellant, 
versus 

Sahibram and Saligram, (Defendants,) Pespondents. 

Clatm, Company's rupees 233, on a deed of instalment, dated 
25 th Sawun 1250 Fussily. 

This suit was instituted on the 22nd June 1848. It %vas sot forth 
that defentlants were previously indebted to plaintill'in tho sum of 
Company’s rupees 233, in payment of which this instalment bond 
was executed, agreeing to liipiidate the principal without interest at 
the rate of 20 rupees a year, from 1251 to 1201 Fussily, a j/ej-iod 
of eleven years, and the balance of 13 rupees in the iullowing 3'oar 
1262 Fussily'. Nothing having been paid, tins suit was instituted in 
1848, corresponding with 1256 Fussily, explaining that, as defen¬ 
dants had failed to liquidate by instalments, plaintiff was eutitleil to 
claim the full amount at once. 

Defendants filed their an^vwcrs to this suit on tho 11th July and 
• 23rd November, and the ])laintifrs replies to those separate answers 
are dated the 10th August 1848, and the 6th Januaiy 1849, and the 
defendants’ rejoinder on the 20th January 1849. 4’Jius the pleadings 
in this suit were illegally filed and received at intervals, extending 
over a period of 7 months. 

Defendants deny the charge in declaring it to be a false claim 
from motives of enmity ai'ising out of a quarrel about vuste. * 

Tho moonsiff has dismissed this suit, placing no reliance whatever 
upon the evidence of tlic subscribing witnesses, and others, alleged to 
ha\ e been present at the execution of the bond. 
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Judgment. 

I concur in several of the reasons assigned by the moonsifF for 
disbelieving tlie transaction. If in truth an amicable arrangement 
for the payment of an old debt on bond by the execution of a new 
instalment bond, (extending over a period of twelve years,) took 
place, why is the original bond not produced in support of this 
subsc([uont transaction ? neither in the plaint nor in the reply is any 
mention made of the date even of the original bond, or the fact of its 
having been restored. Again, there is an informality in the mode 
of subscribing to this bond. It purports to have been signed by 
both defendants, and terminates with the expression “ ba kulum 
kliasbut the evidence alleges that it was signed by Saligram 
alone, if so, it would have been differently worded; both defendants 
are stated to bo capable of writing, but neither of their signatures 
correspond with the acknowledgment on the margin of the bond. 
I am induced to believe that some money transactions formerly 
did exist between the parties, and the original bond having remained 
in plaintiff’s hands upwards of ticelve years, this alleged transac¬ 
tion of a recent date is set forth with a view of rendering the claim 
cognizable, wliich otherwise it would not have been. Tliis instal¬ 
ment bond is certainly not satisfactorily proved to liave been exe¬ 
cuted !)y defendants as set forth by plaintiff, and the moonsifF was 
therefore right in dismissing the claim. 

Ordered, 

That this appeal be dismissed with costs, and the dccision"of tlic 
moonsifF of Sewan be afKrmcd. 

The 31st January 1850. 

No. 34 of 1849. 

A lleyuUir Appeal from a decision passed by Syed AsudAlee, lateMoonsiff 
ofChupra, dated 22nd January 1819. 

Moheput Kai, (Defendant,) Appellant, 
verms , 

Kalipersliad, (Plaintiff,) Respondent. 

Claim, Conqiany’s rupees 212-3, on an account. 

This suit wjis instituted on the 3rd July 1848. The amount 
claimed by plaintiff, a banker, is chiefly for revenue paid into the 
collcctorato on account of the defendants Ramsuni and Mohepiit, due 
for mouzah Basawan, pcrgiinnah Burree, in 1253 and 1254 Fussily, 
with interest to 24th Jcyt 1255 Fussily. Moheput is a co-sharer in the 
estate, and Ramsuru was his fanner in {wsscssion upon an advance. 
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Molieput urged that the farmer in possession was responsible to 
the banker for the revenue paid on his, the hirmer’s, account, and that 
he, the proprietor, was a defendant in the case by way of precaution 
only. Ramsm-n admitted having been in possession as farmer since 
1248 Fussily, and having previously liquidated the revenue of 
Moheput’s share through plaintiff] but that the malik Moheput had 
dispossessed him in 1254 Fussily, in consequence of which he had 
desired plaintift’ to stop payment on his account, and that the malik 
Moheput was consociuently responsible for the payments made in 
that year and subsequently. 

The late moonsiff of Chupra decided that, from a decision passed 
in his court, dated 27th IMarch 1848, at the suit of Ranisurn vci'sus 
hfoheput, the two defendants, and also from a report from the darogah 
of 'I’ajpoor, dated 4th November 184G, the interference of the 
malik Moheput and the dispossession of the farmer Ramsurn in the 
beginning of 1250 Fussily were proved. * He therefore awarded 
against the defendants in the following proportions : 

Co. s Rs. As. V. K. 

From Ramsurn on account of 1253 Fussily,. 41 5 11 10 

From hlohcput on account of 1254 Fussily,. 170 13 0 10 

Total,. 212 3 0 0 

with interest on principal as usual to date of decree, and thencefor¬ 
ward on the full amount decreed to date of payment. 

Moheput appeals in dissatisfaction, maintaining that Ramsurn was 
liable for the Avhole claim, according to the terms of his lease, which 
stipulated payment of the Government revenue, that he (Ramsurn) 
had realized three-fourths of the rent on account of 1254 Fussily, 
and had entered his name in the mahajun’s books as the parly in 
possession. 

Judgment. 

The point for adjudication in this suit is not, as to which of the 
defendants is liable for the Government revenue from 1253 to 1255 
Fussily, but the amount due by each defendant for advances ma<lo 
on their account respectively, according to the banker’s books, d’lio 
exact period of dispossession i.'i disj)uted, and the documents cited ))y 
tfic moonsiff prove nothing; in this suit of the banker, the question 
does not turn upon who o?i//ht to have paid, but on whose account the 
banker actually did pay. To ascertain this point we must refer to 
the banker’s books, which arc not disputed. I find that, with excep¬ 
tion of 17 rupees paid in two instalments in 1253 and 1254 Fussily 
in Moheput's name^ the whole amount advanced by the banker 07t this 
account is entered in ftamsurn's name; therefore, the moonsiff was not 
justified in awarding against Moheput sums advanced by the banker 
on Rainsurn’b account. The transactions between the banker and 
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the parties for advances in payment of revcnno, are totally distinct 
from the farming engagement entered into between the malik and 
the farmer. The latter parties must adjust their own account, but 
the claim of the banker against either or both must be verified by his 
books, or other evidence adduced. 

OliDERED, 

That the decision of Asud Alee, in this case, be reversed, with refund 
of stamp fees, and the suit be remanded to the ’present Chupra moon- 
si ff for re-trial. The costs to be adjusted on final adjudication of 
the case. 




ZILLATI SIIAIIARAD. 


Present: II. BROWNLOW, Esq., Judge. 


The 8tit January 1850. 

No. 30 of 1848. 

Regular Appeal from the decision of figed Munovr Allee, late first grade 
Principal Sudder Ameen of Shahahad, dated Ath August 1818. 

Oudli Rai, (Defendant,) Appellant, 
versus 

Nurkoo Sing, (Plaintilf,) Respondent. 

This suit was instituted by the plaintiff'(respondent) on the 6th 
December 1847, n itli tlie view to obtain possession on 9 beegahs 
10 biswas of land in elniek Dyal, pergunnali Baragaon, as well as 
to recover the arrears of revenue due thereon, from tlie year 1245 
to 1254 F., amounting, with interest, to rupees 731-0-14^. 

Plaintiff' states that he let the above parcel of land to the defen¬ 
dant named, agreeably to a pottah, from the year 1237 to 1241 F., 
at the rate of rupees 2-8 per beegah, who neglecting to pay the re¬ 
venue of his own accord, }>laintiff‘ was compelled to resort to a law¬ 
suit for its recovery u]) to last year of the lease. That on its exi)iry, 
j>lalutiff‘ desired defendant to refrain from cultivating the land from 
the year 1212 F., threatening, by the issue of a notice to him under 
the provisions of Regulation V. of 1812, to levy the rent of that year 
at the rate of rupees 5 per beegah. That the defendant notwith¬ 
standing kept possession of his tenement, Avithout discharging one 
fraction of the rcA emie of that ^ ear. That the plaintiff was in con¬ 
sequence again comj)elh‘d to have recourse to the courts foi' the rea- 
li/Aition of tiie revenue due at the en^ianced rate from the year 1242 
to 1244 F., but that liaAing omitted to preserve a copy of the noth;c 
ho had served n]>on the defendant, lie failed to obtain a decree at 
the new rate, being obliged to bo content with a final aivard at the 
old one of rupees 2-8 per beegah. That tlie plaintiff’ has since issu¬ 
ed a fresh notice upon the defendant in the month of Joy t 1248, to 
the same purport as before, but with as little effect. lie therefore 
now sues for rent at the higher rate of 5 rupees per beegah for the 
years specified, as well as for possession, considering himself well 
nigh disseised owing to the defendants persisting to occupy the 
land in spite of his repeated efforts to resume it. 
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OiuIIi Rai, defendant, answers tliat, as the plaintiff himself asserts 
the rate to have been rupees 2-8 per beegah, it is out of the question 
for him to expect more. That this rate was maintained on a former 
occasion by an award of one Chowdry Raj Coomar Sing, an arbitra¬ 
tor, to Avhich proceeding plaintiff was a party. That the notices allud¬ 
ed to by him were never j)romulgated, and that, in conse([uence of 
the plaintiff’s refusal to take the rent, he had petitioned for the 
receipt of the same, for the years 1245 to 1255 F., as a deposit in the 
civil court 

Plaintiff' replies that the award of arbitration can be conclusive 
only of the rent of the period affected by it, and not as to that of 
succeeding years. 

The principal sudder amcen decreed this case in favor of the 
plaintiff^ for the sum of rupees 253-4-10-12 and for possession. lie 
was of opinion that defendant, having fallen into arrears prior to the 
year 1245 F., had forfeited his j'ight to retain possession of his tene¬ 
ment ; but that the notice, relied upon by the plaintiff, not having 
been served in conformity to the mode prescribed by Regulation V. 
of 1812, the rent demanded could not be awarded at a higher rate 
than rupees 2-8 per beegah, without interest, inasmuch as defen¬ 
dant had always i>roduced it in court for deposit 

Appellant disoAA'iis being a deffuiltor, and urges that, the respon¬ 
dent having merely sued for the balances alleged to be due to him 
subsequently to 1245 F., the default imputed to him antecedent to 
that year can be no just ground for disseising him of his tenement 
Under the circumstances of the case, and with reference to my 
judgment in No. 31 of 1848, this day recorded, 1 uphold that part 
of the pi’iiicipal sudder ameen s decision, which awards possession to 
the plaintiff of 9 beegahs 10 biswas of land, and dismiss the a})peal 
with costs. 


The 8th January 1850. 

No. 31 of 1848. 

Regular Appeal/rom the decision of Sped 3JH}wnr Alice, la!e first grade 
Principal iiudder Amcen of Shahahad, dated Alh August 18 IS. 

Nurkoo Sing, (Plaintiff^) Appellant, 

'versus 

Oudh Rai and fiv'e otliers, (Defendants,) Respondents. 

This is another appeal from the decree of the princi])jil sudder 
ameen, the particulars of which case will be found recorded in the 
preceding number (30 of 1848.) 

Tli^j ap])ellant protests against the reduction in tlio rate at which 
iu'- claimed his rents, the disallowance of interest, and the exemption 
of Isroe Dyal and others from the decree. lie alleges that the 
notice upon which he sought the increased rent was duly exhibited 
to the respondents, but, upon their refusal to acknowledge it, it Avas 
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stuck up at their residence; that not having received the rents in 
due season from tlie respondents, the interest demanded was fairly 
due; and that Isreo Dyal and others, being in coparceny with Oudh 
Rai, were equally liable. 

That part of the principal sudder ameen’s judgment which awarded 
possession, I have duly upheld in case No. 30. The remainder I 
amend for the following reasons: 

It is, in my opinion, clearly proved that the notice upon which 
enhanced rent is sought was duly served upon Oudh Rai, Soodan 
Rai, Rcetoo Rai, and Mahabul Rai, in the month of Jeyt 1247, 
and in the presence of them all was affixed at their usual place of 
residence in mouzah Buoborah. The requirements therefore of Section 
9, Regulation V. of 1812, have been duly met, and from the year 1248, 
])Iaintitf is unquestionably entitled to recover at 5 rupees per beegali. 
As there is no contention regaMing the quantity of land cultivated, 
I decree as follows, first, possession on these 9 beegahs 10 biswas 
of land, and secondly, rent from 1245 to 1247 inclusive, at rupees 2-8 
per beegali Avithout interest, and from 1248 to 1254 at rupees 5 per 
beegali, Avitb interest, however, only, under the circumstances of the 
case, on rupees 2-8 per bcegah, and from the date of the principal 
sudder ameen’s decision to that of realization full interest Avill be 
charged. All costs in both courts are chargeable to defendants, as I 
find their coparceny Avith Oudh Rai fully established. 

The IOtii January 1850. 

No. 32 of 1848. 

Iteyular j4ppcal from the decision of Sped Munour AHee, late first grade 
Principal Sudder Ameen of Shahahad, dated Ath August 1818. 

Musst. Joga Kour, (riaintiff,) Appellant, 
versus 

Baboo Bhorananth Sing, (Defendant,) Respondent. 

Tins suit Av.as instituted by the plaintiff (appellant) on the 18th 
December 1840, in order to recover the sum of rupees 720, for the 
years 1252 aial 1253, at ru])ees 30 per mensem, and to obtain .an in¬ 
junction from the court for a future ;nonthly stipend at the same 
rate for the maintenance of Jicrsclf and minor son. 

Tlio particulars of this case Avill be found at pages 23 and 24 of 
the Zillah Decisions for IMay 1848. It AA\as then rem.inded for re-trial 
to the principal sudder ameen, in consequence of his former judgment 
having been defective, inasmuch as no reasons Avere assigned by 
him for Avithholding maintenance for 1252 and 1253 F. S. I Avas 
therefore unable to say, Avhether it Avas an accidental omission on 
his part, or whether he h.ad legitimate grounds for disalloAving that 
part of the plaintiff s petition. Tlic previous aAvnrd also Avas at the 
rate of 15 rupees per mensem to the mother for the son, but the 
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plaintiff having asked for maintenance both for herself and sorif this 
point likewise had to be reconsidered. 

The present decision of the principal sudder ameen, on re-trial, is 
the same as his former one; the refusal of any allowance for the 
years 1252 and 1253 being grounded on the fact of a final separation 
between the litigants not having taken place before the month of 
Maugh 1254, although the appellant had removed from the respon¬ 
dent’s residence into some other quarters in the same village in 
Aughun 1252, and that the sum of rupees 15 per mensem, previously 
adjudged, was sufficient for the maintenance of the minor, his mother, 
who was charged with his care, having no separate right to an ex¬ 
clusive assignment. 

From this decision the female appeals again, alleging that the 
respondent derives a net profit of rupees 1,400 annually from his 
estates, and is well able to spare rupe'es 360 per annum for the joint 
support of herself and minor son, that the 15 rupees allowed is in¬ 
sufficient to maintain her waVd, much less can it provide for her, 
whose support was also binding on the respondent, and that, it having 
been proved that the appellant separated from the respondent from 
Aughun 1252, the rejection of her claim for that and the succeeding 
year was unwarrantable. 

For the reasons assigned by the principal sudder ameen in his 
present and previous judgments, I am of opinion that his decision 
is perfectly correct, and confirming the same, I dismiss the appeal 
with costs. 


The llTH Januart 1850. 

No. 33 of 1848. 

Regular Appeal from the decision of Sped Miinour Alice, late first 
grade Principal Sudder Ameen of Shahabad, dated 4th August Ib-IB. 

Musst. Joga Kour, (Plaintiff’,) Appellant, 

versus 

Baboo Bhoranauth Sing and Musst. Roopraj Kour, (Defendants,) 

Respondents. 

This suit was instituted by the appellant on the 16th December 
1846, for the purpose of obtaining an order prohibithig the aliena¬ 
tion of 2 annas of talooka Kythee, pergunnah Bhojpoor, by Baboo 
Bhoranauth Sing, under the circumstances stated in the plaint. 

The particulars of this case will be found at pages 22 and 23 of 
ihb'Zillah Decisions for May 1848. It was then remanded for re-trial 
t^iie lower court for the following reasons, viz.—“ that the wording 
jof the principal sudder ameen’s roobukaree of the2l8t.Junc 1847, 
was too loose to enable me to give currency to it If he means 
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that the 2 annas in mouzahs Kythee Khas and Adurpah may be 
sold by the defendant, in consequence of the necessity t shown, his 
judgment is imperfect, as he has yet to adjudicate on the other 
point urged by the plaintiff, who prays for an injunction, prohibiting 
any further alienation of the property comprised in the 2 annas 
of talooka Kythee, consisting of sundry villages besides. If, on 
the other liand, it is intended to be ruled by the lower court 
that the defendant may dispose of his property generally at 
his own discretion, without the consent of any one, the judgment is 
decidedly opposed to those provisions of the Hindoo law to which 
the property is subject; for it is distinctly laid down in page 71, 
vol. VI. of the Sudder Dewanny Reports, that * according to the 
law as current in Behar, the alienation by a Hindoo father of 
immovable ancestral property without the consent of his sons, 
except on proof of necessity, is illegal,’ and at page 73, it is added— 

' that as tlie right of representation is admitted as far as the great- 
grandson, the fact of the plaintiffs’ (in that case) being grandsons 
would make no difference in the result.’ 

I therefore admit this appeal and remand the case for re-trial to 
tlie principal sudder amcen, with reference to the above remarks, 
and in future he is requested so to word his roobukarees that 
there may be no room to cavil at the meaning of his judgment. 
TJie usual order will pass for the refund of stamp value.” 

The case was re-tried by the principal sudder ameen on the 4th 
August 1848, and, in adhering to his former judgment, that officer 
lias ruled that the conditional sale of 2 annas of mouzahs Kytliee Khas 
and Adurpah was an indispensable act, having been rendered imper¬ 
ative by the necessity to discharge certain claims decreed against 
the respondent, and that appellant having failed to prove that any 
further alienation had been made or was designed, he was unable to 
pronounce upon the necessity or otherwise of any disposal which 
may hereafter be made. 

In a[)pcal, it is stated that the object of the appellant’s suit was to 
save her minor son’s estate unencumbered for him, and as the 
respondent had evinced a disposition to involve it by having 
unnecessarily contracted an enormous loan to discharge a compara¬ 
tively small claim, which could have,been fully satisfied by the 
profits of his estate, she was compelled to resort to an action in • 
order to jirevent further encumbrances, inasmuch as the appellant’s 
minor son being the grandson of the respondent, and heir at law to 
all his real ]>roperty, not only absolute necessity, but also his consent 
or that of his authorized guardian was essential to render any aliena¬ 
tion legal under the Hindoo law of inheritance. 

I agree with the principal sudder ameen in thinking that the 
conditional sale alluded to was made for no bad purpose, being 
designed to pay oft’ a decreed claim, on account of which the whole 
estate was in jeopardy, as shown by the collector’s proclamation of 
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the 20th June 1846, and as subsequent necessity may justify a 
similar act,.the injunction prayed for by the appellant, prohibitory 
of further alienation, cannot be complied with. 

The judgment of the lower court is upheld, and the appeal 
dismissed with costs. 


TnE 16tii January 1850. 

No. 35 of 1848. 

Regxilar Appeal from the decision of Sped Mnnour AUee, late first grade 
Principal iSudder Ameen of Shahabad, dated 9th August 18-18. 

Nuthunia and Joogun, (Defendants,) Appellants, 

versus 

Simker Ram, (Plaintiff,) Respondent. 

This suit was preferred by the plaintiff (respondent) on the 18th 
January 1848, for the recovery of a sum of ru])ees 1,453-8, principal 
and interest included, in virtue of a bond executed in his favor hy 
Sukhce Chund and Doorga Pershad, the defendants (appellants,) 
sons of Sukhce Chund, being likewise included in the prosecrution, 
in consequence of their being resident with the actual debtors at the 
time of the contraction of the loan and subsequently. Sukhce Cliund 
and Doorga Pershad allowed the case to go by default, and a 
decree was accordingly passed against them alone for the entire 
sum claimed, with interest and the legal expenses. The a})pellants, 
who pleaded irresponsibility, being neither debtors nor parties to 
the bond, although exonerated from liability, have, notwithstanding, 
been charged with the expenses incurred by them in their defence; 
for the reiinbursemont of which by the respondent, who liad unneces¬ 
sarily liarassed tlicm with the annoyance and expenditure incident 
to a civil action, they now appeal. 

After a careful perusal of the papers, I must say that 1 can find 
no reason whatever for saddling these individuals with their costs. 
They were, in my opinion, most unnecessarily brought into court, 
having nothing whatever to say to the bond executed by Sukhec 
Chund, their father, and Doorga Pershad. Under these circumstances, 
I amend that part of the principal sudder ameen’s decision, and 
direct that the appellants’ costs in the court of first instance be 
borne by the plaintiff himself^ as also the expenses of the appeal in 
this court. 
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The 17th January 1850. 

No. 36 of 1848. 

Regular Appeal from the decision of Syed Munour Allee^ late first grade 
Principal Sudder Ameen of Shahabad, dated \bth August 1848. 

Baboo Ramyad Sing and Baboo Lulloo Sing, (Defendants,) 

Appellants, 

versus 

Musst. Poolioop, (Plaintiff,) Respondent. 

The action which led to this appeal was instituted by the plain¬ 
tiff (respondent) on the 22nd September 1847, to obtain possession, 
and to be enrolled as proprietress, of mouzah Burhapoor, puttee Khas, 
and puttee Ncrunjun Sing, as well as of mouzah Dhurrea, perguiinah 
Bhojpoor, in virtue of an alleged mokururee lease, at a valuation 
of ru})ees 1,220-12. 

Plaintiff asserts that Baboo Juddonath Sing, after having made a 
division and distribution of all his property, real and personal, 
among the defendants, his heirs, granted to her and to her heirs in 
perpetuity a perpetual lease of mouzah Burhapoor, puttee Khas, and 
puttee Kerunjun Sing, at an annual jumma of rupees 252, and of 
mouzah Dhurrea at a jumma of rupees 66-2 per annum, agreeably 
to a duly attested deed, dated the 2nd April 1846, in consideration 
of her long and faithful services; making the revenue due thereon 
viz. rupees 126, for the two puttees, and rupees 33-10 for mouzah 
Dhurrea, payable by lier into the treasury, or to himself and to his 
heirs and successors after his decease; that the plaintiff enjoyed pos¬ 
session of the lease until the month of Kartick 1254 F., ay hen Baboo 
Juddonath Sing having demised, his heirs, the present defendants, 
not only opposed her in the collections, but refused to receive the 
revenue. She has therefore recourse to this suit 

Defendants urge that tlio lease pleaded by the plaintiff Avas never 
granted ; Baboo Juddonath Sing having during his lifetime, to pre- 
A'ent future family feuds, made an equal distribution of all his 
property, movable and immovable, between his two sons, Munraj 
Sing, the father of the named defendants, and Baboo Ramdour Sing, 
co-defendant, executing a deed to that effect on the 18th Assin 
1245 F., of Avhicli he delivered to each a copy, and in conformity to 
wdiich they took possession. That of the property thus diAuded, 
Baboo Juddonath Sing reserved for liis oavii maintenance during 
life, but Avithout the right to alienate in any way, the tAvo puttees in 
talooka Burhapoor, and a portion of talooka Kaup, from the share of 
Baboo Munraj Sing, and mouzahs Mundaha and Dluirrea from tho 
share of Baboo Ramdour Sing, but of which the defendants recover¬ 
ed possession after the death of Juddonath Sing. That Juddonath 
Sing himself denied possessing the right to make any kind of trans¬ 
fer of the property distributed by him among his sons, in tAvo suits 



8 


ZILLAH 8HARABAD. 


brought bjr the present defendants for the reversal of a deed of 
gift, executed by him in favor of Mirza Bahadoor Allee and Mirza 
Shoojayet Allee for mouzah Dhurmpoor, and filed a deed of adjust¬ 
ment (solehnamah,) in accordance with which those suits were dispos¬ 
ed olf. That Juddonath Sing, becoming dangerously ill at the com¬ 
mencement of the year 1253 F., took up his resilience in Buxar, 
where he expired, never being intermediately in the possession 
of a sound mind so as to be capable of executing deeds of any na¬ 
ture, and that if the plaintiff then contrived by any undue means to 
get the lease in question, it cannot surely be allowed to stand, espe¬ 
cially as the lessor had not the power to make the lease, nor did the 
lessee ever obtain possession. 

Plaintiff states, in reply, that Juddonath Sing has made sundry 
other alienations, subsequently to the distribution urged by the de¬ 
fendants, which are all yet extant; the'property so conveyed being 
still in the occupation of the parties in whose favor the transfers 
■were made. 

The principal sudder amcen, being of opinion that the deed under 
which plaintiff claimed her mokururec was executed by Juddonath 
Sing, in a sound state of mind and in the exercise of a right to which 
there was no legal impediment, a perpetual lease being, as he con¬ 
ceived, no alienation, wdiich alone Juddonath Sing had bound him¬ 
self not to make, decreed to the plaintiff merely possession, ruling 
that it w'as not usual to register the names of lessees in the col- 
lectorate. 

In appeal, the appellants contend that a mokururec, such as the 
respondent professes to have obtained, that is, in recompense for long 
servitude for herself and her heirs for ever, is more a gift than a 
simple arrangement for the realization of revenue, and that if this 
lease be maintained and the decree of the principal sudder ameen be 
upheld, the deed of partition under which the estates au/j lite have 
been allotted virtually becomes null and void, as, contrary to an 
express provision of that instrument, the appellants and their uncle 
are debarred (although Juddonath Sing is dead) from resuming pos¬ 
session of the property. 

The mens sana of Juddonath Sing although not exactly in 
corpore sano at the time he executed the mokururec deed, ilated 
the 2nd April 1846, in favor of the ])laintiftj is, in my opinion, fully 
established, nor is there any thing in the tukseemnamah or soleh¬ 
namah, relied on by the defendants, prohibitory of the exercise of the 
right of making a deed of the nature sub lite, viz. a perpetual lease. 

T therefore uphold the instrument as a valid one, and, in confirming 
the judgment of the lower court, I dismiss the appeal with costs. 
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The 17th January 1850. 

No. 37 of 1848. 

Regular Appeal from the dect^ion of Syed Munour AlleOy late first gradt 
Principal Sudder Ameen of Shahabad, dated \^th August 1848. 

Ramdour Sing, (Defendant,) Appellant, 
versus 

Musst. Poohoop, (Plaintiff,) Respondent. 

The particulars of this case having been fully detailed under the 
foregoing number, and the grounds of dissatisfaction with the judg¬ 
ment of the lower court being similar to those assigned by the appm- 
lants in that, nothing remains to be added here but for the same 
reasons to dismiss this appeal also with costs. 

_ 

The 21st January 1850. 

No. 38 of 1848. 

Regular Appeal from the decision of Syed Munour AlleCt late first grade 
Principal Sudder Ameen of Shahabad, dated ^th September 1848. 

Gondour Tewarry, (Plaintiff,) Appellant, 
versus 

Musst. Muqbool Fatmeli, (Defendant,) Respondent. 

This suit was instituted on the 7th December 1847, by the 
plaintiff (appellant) for the realization of rupees 595-lA^, being 
principal and interest of a debt contracted by Syed Kazim Hosseiu 
Khan, the late husband of the defendant, in witness whereof the 
plaintiff produces a letter, dated the 1 Ith Poos 1251 F., bearing the 
impression of the signet of the deceased debtor. 

Defendant denies that her husWnd ever borrowed the money, 
alleijina that niouzah Kowat where he resided, is likewise the resi- 
deuce of a stamp vendor, from whom a stampt paper could have 
been easily procurable for the execution of a deed in due form, 
if the debt pleaded by the plaintiff wore actually incurred, but that 
IMohoo Doss, a servant of her deceased husband, always had the 
keeping of his seal, and it was not improbable that the plaintiff has 
had it impressed upon his letter through his agency, by some 
unfair means. 

The principal sudder ameen dismissed this case on tlie 8th Sep¬ 
tember 1848, placing no reliance on the testimony of plaintiff’s 
witnesses, ami assuming the fact of the letter having been originally 
engrossed upon plain paper without the attestation of subscribing 
witnesses; and its not having been subsequently replaced by a bond 
on stampt paper on the expiration of the year limited for repayment, 
as prejudicial to the claim. 

In appeal, it is argued that the existence of tlje signature of the 
respondent’s deceased husband, and the impression of his seal on 
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the Jotter are undeniable proofs of the justice of the appellant’s, 
claim; that it is unusual for letters to be attested by witnesses, but 
that those who were present at the transaction had fully verified it by 
their testimony, and that a letter was accepted by appellant in 
consequence of Kazim Hossein, having won his confidence by his 
punctuality in refunding previous loans. 

The date of the letter upon which the merits of this case are sup¬ 
posed to be supported, is one corresponding with the 17th September 
1843, and the action is not brought until after the death of the debtor 
and of the asserted scribe. In the body of the note 405 rupees is 
represented as the amount of the sum borrowed, which tallies with 
the evidence of the witnesses on this point, but in the heading of 
the chit rupees 400 only is acknowledged to have been received. 
Not one of the witnesses is a resident of Kowat, where tlie transac¬ 
tion is reported to have taken place, and they all affirm tliat the 
signature as well as the seal of Kazim Hosstdn was attached to the 
letter, but on inspection I find that the latter onig is impressed thereon, 
and as it is satisfactorily proved that this signet invariably remained 
in the custody of one Moheo Doss, (the reputed scribe), who usually 
transacted the business of the deceased, and between whom and the 
defendant feuds have subsisted subsequently to the death of Kazim 
Uossein, I cannot but come to the conclusion that this case has been 
trumped up in connivance witli some one who has had access to the 
use of the seal, and, deeming the decision of the lower court entirely 
correct, I confirm the same, and dismiss the appeal with costs. 


The 22nd January 1850. 

No. 39 of 1848. 

Regular Appeal from the decisio7i tf Sped Munovr AUee, late first grade 
Principal Siidder Ameen of Shnhubady dated August 1848. 

Teeluk Ram, (Defendant,) Appellant, 
versus 

Baboo Ameer Sing and Baboo Rajputtee Sing, (PlaintilTs,) 

Respondents. 

The suit which gave rise to tliis appeal was instituted on the 
l^th September 1840, for the po.ssession of 71 beeg.ahs of land and 
45 inahoa trees situated in mouzah Kurukeea, pergunnah Beheea, 
valued at rupees 1,261-8, by the reversal of the orders of the dej)uty 
collector, the superintendent of survey, the magistrate, and the 
sessions judge, dated respectively the 31st December 1844, the 29th 
February 1845, the 26th February and 16th April 1846, as well as 
to obtain the produce of the same, estimated at rupees 235-14-6, for 
the years 1252 and 1253 F. 

The plaint sets forth that mouzah Kurukeea, pergunnah Beheea, 
the property of the plaintiffs, and mouzali Kumroon, the property of 
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the defendant, are contiguous estates, being bounded by a ridge, 
which originates on the confines of mouzah Khundae Geauh and 
by a meandering course joine the boundary of mouzah Bunnahee; 
moulah Kurukeea lying to the east and Kumroon to the west of 
this ridge. That the defendant instituted proceedings in the criminal 
court, objecting to one Ramdeal Rai building a house on ground 
appertaining to the plaintiff's, but that the boundary above detailed was, 
after due investigation, reported by the darogah to be correct. That 
notwithstanding this, the defendant pointed out another ridge which 
rises in mouzah Jadoopoor and extends to mouzah Bunnahee to be the 
actual boundary, during the progress of the revenue survey. That 
the deputy collector, whilst fixing the boundaries, went off' to a land¬ 
mark in Jadoopoor, and ran a meandering ridge 70 rods west from that 
mark, where the boundaries of mouzahs Khundae Geauh, Kurukeea, 
anti Kumroon, meet in a westerly direction a little way, and then joined 
it to tlie borders of mouzah Bunnahee, constituting it the boundary 
of mouzahs Kurukeea and Kumroon. That 40 beegahs of land (by 
measurement only 35,) which thus came within this and the old 
boundar 3 % wore adjudged by the deputy collector to mouzah Kumroon. 
That defendant subsequently brought forward disputes under Act 
IV. of 1840, before the magistrate, through one Bhyroo Sing, his 
servant, against Bekramejet Sing, a dependant of plaintiff's, which after 
some litigation resulted in the ridge emanating in Jadoopoor and ex¬ 
tending to Bunnalioe, whicli was originally pointed out by the defen¬ 
dant to the deputy collector, being maintained as the true boundary. 
That this decision also deprived plaintiff of 36 beegahs more, wliich 
by the marks fixed by the deputy collector had come wdthin the 
precincts of mouzah Kurukeea. Hence this suit. 

Defendant affirms that a ridge taking its rise from the border of 
mouzahs Khundae Geauh and Jadoopoor, and passing to the west of 
the \illage of Kurukeea and east of the dwelling of Ramdeal Roy, 
and joining the limits of mouzah Bunnahee, is the boundary dividing 
mou/ah Kurukeea from Kumroon, the former lying to the east and 
the latter to the west of the ridge. That the landmarks fixed by the 
deputy collector and the awards of the magistrate and his deputy 
are in accordance themvith. That the boundaries alleged by the 
plaintiffs and those reported by the darogah are not correct, nor has 
the plaintiff' advanced any thing to refute the orders of the deputy 
collector and the magistrate. 

The principal sudder ameen upheld the boundary fixed by the 
deputy collector, and decreed to the plaintiff's possession of bee¬ 
gahs 33-18-10, leaving the mesne profits to be ascertained by an 
ameen in execution of decree. 

The appellant urges that he holds not a space of land east of the 
mark planted by the deputy collector. That the award of the magis¬ 
trate in his favor accords with this mark, and that the lands decreed 
to the respondents lie to the west of the deputy collector’s boundary, 
and have been in tlie appellant’s possession of old. 
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Tliis case was decided by the principal sudder ameen after a 
most patient investigation, as well as minute survey of the land sub 
lite. The boundary laid down by the deputy collector is perfectly 
clear and intelligible, and correctly depicted on the map accofding 
to the most authentic information obtainable on the spot. This line 
of demarcation has been upheld by the principal sudder ameen in 
his judgment (which is recorded in detail) of the 29th August 1848, 
and seeing no grounds whatever for impugning the accuracy and 
justice of his decision, I uphold the same, and dismiss the appeal 
w'ith costs. 


The 22nd January 1850. 

No. 41 of 1848. 

Regular Appeal from the decision of Syed*Munour Alice, late first grade 
Principal Sudder Ameen of Shahabad, dated 29M August 18-18. 

Baboo Ameer Sing and Doolhin Utchraj Kooer, (Plaintiff’s,) 

Appellants, 

versus 

Teeluk Ram, (Defendant,) Respondent. 

This is an appeal against the same decision of the principal sud¬ 
der ameen as that recorded in the preceding number. The plain¬ 
tiffs are appellants in the present instance, and they solicit a cfecree 
for the full quantity of laud sued for by them, grounding their 
claim upon the report of the durogah and their occupation for ten 
years anterior to the survey. 

Having confirmed the judgment of the lower court in case No. 
39, and upheld in its full integrity the boundary of the deputy col¬ 
lector, which separates the two villages of Kurukeea and Kuinroon, 
the prayer of the appellants, soliciting possession of the land also to 
the Avest of the line of demarcation, cannot be complied with, and 
tlie appeal is in consequence dismissed with costs. 


The 23jid January 1850. 

No. 40 of 1848. 

Regular Appeal from the decision of Syed Munovr Alice, late first grade 
Principal Sudder Ameen of Shahabad, dated %th September 1848. 

Essloke Tewarry, (Plaintiff,) Appellant, 
versus 

Syed Oulad Hosein and nine others, rDefendants,) Respondents. 

This snit was originally instituted by the plaintiff (appellant,) 
on the 9th July 1847, in the court of the moonsiff of Gnrhunee, 
but being connected wdth another case which w'as pending before 
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the sudder ameen, tlioy were both made over to the principal 
sudder ameon for trial upon the abolition of the sudder ameen’s 
court. 

Plaintiff’ sued for tlie sum of rupees 98-3-3, being principal and ’ 
interest of a quarter of the rent due from the defendants for 15 
hcegahs of land in inouzah Clialiar Ghat, pergunnah Beheeah, from 
1251 to 1254 F. He states that Syed Oulad Ilosein, one of the 
defendants, having borrowed the sum of Sicca rupees 500 from 
himself, Gean Tewarry, Salik Ram Tewarry, and Juttee Tewarry, 
(four brotliors,) let to them, in consideration thereof, the aforemen¬ 
tioned parcel of land on a jumma of rupees 60 per annum, agree¬ 
ably to a deed drawn up in the names of Juttee Tewarry and 
Gean Tewarry, on the 24th Aughun 1241 F.; plaintiff and Salik 
Ram Tew'arry assuming joint possession under a private under¬ 
standing. That they then sub-let to one Jhukroo Thakoor from 
1241 to 1244 F., at an annual jumma of rupees 75, who paid all 
four of them the stipulated rent in equal proportion. That Oulad 
Jlosein and Ammuldar Ilosein took possession of the land in 1245 
F., engaging to pay annually the same rent, viz. rupees 75, which 
they continue to discharge to the plaintiff, Juttee Tewarry, the 
heirs of Gean 'I’ewarry and Salik Ram Tewarry, up to the year 
1250 F., since which to 1254 they have fallen into balance. 

Syed Oulad Ilosein, defendant, confirms the statement of the 
plaintiff with respect to the loan and the consequent settlement of 
the land with the plaintiff and his brothers, as w'cll as his subse¬ 
quent engagement for the same. He pleads, how’cver, entire 
payment to them of the rent up to 1252 F., objecting to pay those 
of 1253 and 1254, in consequence of the sum advanced having been 
cleared off by the usufruct of the property from the date of the 
bond to the year 1252 F. 

The other defendants allege that plaintiff is totally unconnected 
with the transaction, with which he would fain associate himself 
bv entering into collusion with Oulad Hosein, and owing to the 
instrument by which it is supported having been mislaid. 

The ])rincipal sudder ameen dismissed both this and case No. 71, 
in which the full amount of rent due for this identical land w\as 
sought by Juttee Tewarry and Gean Tewarry, on the 8th Septem¬ 
ber 1848, remarking that as the plaihtiff‘’s pretensions to a share in 
the transaction were involved in dispute, his action was inadmissible 
before the formal adjudication of that point. 

The appell.nnt urges that the mere absence of a w'ritten engage¬ 
ment is no sufficient ground for the dismissal of a claim for revenue, 
such as his, since Syed Oulad Hosein, one of the respondents, does 
not deny holding the land at the annual rate of rent demanded, and 
that, if the principal sudder ameen entertained any doubts about the 
appellant’s interest in the transaction at issue, he ought to have 
called upon him for proofs to establish that point, and not have 
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dismissed his case in so summary a manner, because the case allud¬ 
ed to by him had shared the same fate. 

The principal sudder ameen’s judgment in case No. 71, not hav¬ 
ing been appealed, has now become final, and as the claim of Jutlee 
Tewarry and Gean Tewarry for rent for this identical land was 
disallowed, a fortiori must this also, as standing on far weaker 
grounds than did that suit There is nothing in the evidence, more¬ 
over, adduced by the plaintiff, on which any order save that of dis¬ 
missal could with propriety be passed, even supposing credit to be 
given to the testimony, but wlien I find the witnesses deposing to 
the minutest occurrences of fourteen years’ standing with the fresh¬ 
ness of yesterday, I have no hesitation in rejecting it altogether as 
tutored, and, confirming tlie judgment of the lower court, I dismiss 
the appeal with costs. 


The 24th January 1850. 

No. 42 of 1848. 

Regular Appeal from the decision of Sped Munour Alice, late first 
grade Principal Sudder Ameen of Shahabad, dated September 
1848. 


Radherummun Ojha, (Plaintiff,) Appellant, 

versus 

Rookmunee Dutt Ojha, (Defendant,) Respondent. 

This suit was preferred by tlie plaintiff (appellant) on the 3rd 
July 1847, for the recovery of the sum of rupees 412-13-3-4, 
principal and interest, being the amount paid by him in behalf of 
the defendant in liquidation of a decree of court. 

Plaintiff alleges that the defendant and himself are two brotliers, 
who lived together and had their transactions in common, up to 
the month of Maugh 1249 F. ; it being usual on the occasion of 
a loan being contracted for the brother who chanced to be present 
to execute the requisite deed. That in accordance with this 
custom, plaintiff* borrowed the sum of rupees 341-8 from Rungoo 
Sahoo, and entered into a bond for the same on the 12th Phalgoon 
1243 F. That he handed over this amount together with some 
collections of revenue made by him to the defendant, who expended 
the whole in celebrating the nuptials of their nephew. That from 
Maugh 1249 F., plaintiff and defendant boarded separately and 
divided the movable property owned by them in the district of 
Mozufferpoor, the rest of their property, together with the pecuniary 
and other transactions, not excepting the liquidation of previous 
loans, continuing joint as heretofore. That notwithstanding this,, 
the defendant has failed to liquidate the sum, owing to the heirs 
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of Rungoo Sahoo, who having obtained a decree from court, reco¬ 
vered the sum of rupees 825-10-6-8 from him alone ; for a moiety 
of wliich, viz. rupees 412-13-3-4, the defendant w^as liable. 

Defendant asserts that the suit ought not to have been instituted 
in this district, that he is totally ignorant of the transaction with 
which the plaintiff connects him, having never heard of the loan 
nor received it; that the marriage of their.nephew took place after 
their separation, before which it was usual for the names of both 
brothers to appear in deeds entered into for their joint benefit. 

This case was nonsuited by the late sudder ameen, on the 15th 
September 1847, on account of its being locally inadmissible in 
this district, but having been remanded by me on the 14th January 
1848, it was re-tried by the principal sudder ameen, in consequence 
of the intermediate abolition of the office of sudder ameen. 

The principal sudder ameen dismissed the suit, in the absence of 
proof of the debt having been incurred with the sanction of the 
defendant, or of the money having been appropriated to the joint' 
pur]K)ses of the parties; the marriage of the plaintiff’s nephew 
having been effected, as deposed to, by the defendant’s witnesses, 
subsequently to their separation in 1249. 

In appeal, the appellant refers to a letter filed on the record 
written by the defendant to his gomastah, desiring him to mention 
to the heirs of Rungoo Sahoo his readiness to discharge the debt 
owing to them, as indicative of the privity and admitted liability 
of the respondent for it, urging that there is ample oral testimony 
adduced to prove that the debt was contracted for the mutual 
benefit of the parties, and applied, together with other moneys 
collected by the appellant, and made over to the respondent, for the 
marriage of their nephew. 

I agree entirely with the principal sudder ameen in the conclu¬ 
sions at which he has arrived. There is nothing, in my opinion, 
which has been adduced by the plaintiff to make the defendant 
responsible in this case. The letter to which the appellant alludes 
has not even the signature of the defendant on it, but some curious 
hieroglyphic on the top, which may be the sign mantfal of any one 
or no one, nor is there any tiling either in tlic body of the letter 
which can loyally connect this case* with the casual allusion to 
Rungoo Sahoo’s money referred to tlierein. Added to wliich, 
moreover, I perceive that the original case was decided on an ikbal- 
davee of the plaintiff, and that the <leed was never even produced 
in court. Under these circumstances, I confirm the judgment of 
the lower court, and dismiss the appeal with costs. 
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The 25th January 1850. 

No. 43 of 1848. 

Regular Appeal from the decision of Sged Munour AUee, late first grade 
Principal Sudder Ameen of Shahabad, dated 7th iSepfember 1848. 

Mr. James Tosh, (Plaintiffj) Appellant, 
versus 

Towukkul and five others, (Defendants,) Respondents. 

This action was preferred by tlie plaintiff'(appellant) on the 28th 
December 1847, for the recovery of rupees 525-5, principal and 
interest, as damages for the loss of an indigo crop, under the follow¬ 
ing circumstances. 

Plaintilf states that he had a crop of indigo in a field consisting 
of 50 beogahs in monzah Roodurpoora, attached to his factory called 
Ellarnabail, and, observing that his fields wei’c frequently grazed 
down by cattle, he desired his servants to bo on the alert, who, on 
the 26th July 1847, discovered 150 head of cattle belonging to tlic 
defendants grazing, and otherwise destroying the crop growing in 
the field alluded to; that the cattle were in consequence all taken 
to Dehree, Avhence they were removed to another factory. That 
the defendants upon this charged the plaintitf’s servants with the 
theft of the cattle before the magistrate, who im])osed a fine of 50 
rupees u])on him, and instructed him to have recourse to the civil 
court for anv loss he might have sustained. 

Defendants deny the trespass in toto, alleging that cattle never 
feed on indigo loaves, that those belonging to them were seized from 
lands in which they Avero pasturing away from the plaintilf’s indigo 
fields, and that it is merely in roAenge for the fine levied fnan liim 
by the magistrate that the plaintiff has l)rought this action. 

The principal sudder ameen dismissed the suit, relying on the 
evidence of the defendants’ Avitnesses, who deposed to the ])laintifi’ 
having realized a crop from the field, and in consecjueiiee of the 
cattle of the former appearing by the plaintitt’s own witnesses to 
have been detected only one day in the act of grazing. 

In appeal, it is contended that it AV'as in fact the trespass of one 
day alone and not more, as asserted in the plaint, that committed the 
damage for which appellant sought compensation; that the testimo¬ 
ny of respondents’ witnesses relati\'e to his having realized a crop 
from the field at Hooderpoora, is not trustAvorthy, since it is hardly 
possible that a cultivation of indigo in which the plant had risen a 
span high, could have preserved any vestige of a crop after having 
been entered upon by 150 head of cattle, great and small, and that 
no malice having been brought home to the appellant, more atten¬ 
tion should have been bestowed by the loAvcr tribunal upon the 
minute and uniform evidence of his Avitnesses, regarding every 
essential point connected Avith the suit. 
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After a careful perusal of tlie evidence, I am clearly of opinion 
that the judgment of the lower court in dismissing this suit is per¬ 
fectly correct. The date of trespass in the petition of plaint is dis¬ 
tinctly gi^en by the plaintiff as the 26th July 1847, W the day 
before the evidence was taken, viz. some seven and half months 
after the institution of the action, the plaintiff corrected it to the 
6th July 1847, or the 8th Assar 1254. 

Of the four witnesses examined, two depose to the date of tres¬ 
pass being the 7th or 8th Assar: a third is ignorant of the precise 
day; and the fourth swears to its being on the 6th or 7th Assar, in 
otlier words the 4th or 5 th of July. The last witness, moreover, 
tells us on oath that the indigo was sown in Assar, and that it had 
attained the height of a span w hen the injury was sustained. This 
is pretty good growing for 7 or 8 days. Evidence such as this is 
totally insufficient to support any other order but that of dismissal, 
and, in confirming the decision of the principal sudder ameen, I 
reject the appeal with costs. 


Tjie 28Tn .January 1850. 

No. 44 of 1848. 

Regular Jppeal from the decision of Sped Mnnour Alice, late first grade 

Principal Sudder Ameen of Shahabod, dated 22nd'November 1848. 

Ramun Opadheea and ten others, (Plaintiffs,) Appellants, 

versus 

Shaik Ruhimbuksh and three others, (Defendants,) Respondents. 

Plaintiffs (appellants) instituted this action on the 18th Janu¬ 
ary 1848, w'ith the view to obtain possession of 75 beegahs of land 
in mou/.ah Sonethnr, j)ergunn.ah Arrah, together wdth the mesne 
profits thereof for the years 1253 and 1254 F., amounting to rupees 
719, by the reversal of a summary aw^ard, dated the 12th Novem¬ 
ber 1846 ; the total estimate for stamp duty being rupees 1,369. 

The plaint sets forth that mouzah Soncthur is composed of 300 
beegahs, of which 224 w’cre held by the defendants as .ayma land, 
and the remaining 75 by the maliks ag chout malikana ; that wdien 
the entire ayma came under the operation of the resumption laws, 
the said 75 beegahs W'cre separately settled by the Government func¬ 
tionaries at an annual jimima of rupees 59, w ith hloheep Narain 
Opadheea and others, the former maliks; a distinct pottah, dated the 
30th July 1844, being granted to them under instructions to pay 
the rent to the aymadars. That the maliks thus kept possession, 
till Mahomed Hossein and others, having obtained a decree against 
them, brought their malikana lands to sale on the 28th May 1844, 
which w'cre purchased by Madho Lall, one of the defendants, who, 
being unable to make good his bid, transferred the bargain to tho 
plaintiffs. I’liat having paid tho purchase money, they obtained front 
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liiin a deed of sale on the 12th June 1844, duly attested by the 
register, as well as possession of the property. That the defendants, 
tlie aymadars, nevertheless sued Madho Lall for the rent of 1252 
R, and got a summary award on the 6th September That 

the plaintiffs repeatedly offered the rent to the defendants, but 
they refused acceptance, and so did the civil court and the collect¬ 
or, to whom plaintiffs subsequently tendered it; that, finding 
themselves thus baulked, the plaintiff's instituted a regular suit to 
obtain the annulment of the summary award, but the additional 
moonsiff dismissed their action on the 17th June 1846, because they 
were not among the parties sued summarily, remarking that, if the 
plaintiffs who were till then in possession, found themselves oust¬ 
ed hereafter, they should then seek redress from the courts. 
That the plaintiffs acquiesced in the judgment and continued to 
collect the rent of 1252 F., conceiving nothing detrimental to their 
interests from it, nor did the defendants talce any steps towards their 
dispossession, but that after a time Mahomed Hossein and others again 
opposed them by the institution of another suit before the collector 
against Dookhet Gwalla, one of their tenants, for rupees 53-12, as the 
rent of the year 1252 F., which was decreed to them by the collect¬ 
or on the 12th November 1846, in spite of the iinited protests of the 
plaintiffs and their tenants, and that the defendants having completely 
entered upon the collections have dispossessed the plaintifi's. Hence 
this suit. 

The answer of Madho Lall, one of the defendants, corresponds 
with the statements made by the plaintiffs. 

The other defendants allege that the malikana lands were settled 
with the maliks merely in consideration of their being former culti¬ 
vators of the same, beyond which they never possessed any other 
right in them. That it was merely this right that was brought to 
sale in execution of their decree and purchased by Madho Lall, who 
had no power to alienate the lands to the plaintifi's, Construction No. 
702 being prohibitory of such a measure. That even admitting that 
Madho Lall purchased the proprietary right vested in the former 
maliks and disposed of it to the plaintiff's, still they were not justifi¬ 
ed in assuming possession of the chout malikana lands, the money 
allowance provided at tlie settlement and payable annually by the 
Government being all they could expect. That the deed of sale of 
the 12th June 1844, pleaded by the plaintiff's, is untrustworthy, for 
the sale which was held on the 28th May was confirmed on the 30th 
July following, hence it was impossible for the plaintiffs to have ob¬ 
tained an alienation in their favor preparatory to the confirmation. 
That if the asserted purchase was a bond fide transaction, Madho Lall 
would have been made to admit the fact before the court, and the 
confirmation of the judicial sale would have been in favor of the 
plaintiffs. And that more than a year having elapsed since the date 
of the award obtained by the defendants against Madho Lall, it is 
now intangible. 
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The principal sudder ameen dismissed this case, observing that 
Madho Lall having been proved to be a defaulter by a summary de¬ 
cree, dated the 6tli September 1845, the suit for the reversal of which 
was lost in the civil court, the defendants were fully justified in re¬ 
suming the lands, over which the plaintiffs had no right of possession. 

The appeal rests entirely upon the facts and arguments advanced 
in the original plaint. 

The judgment of the principal sudder ameen is, in my opinion, 
perfectly correct, and, fi]uling no cause for interference, I confirm 
the same, and dismiss the appeal with costs. 

The 29tii January 1850. 

No. 45 of 1848. 

Reyular Appeal from the decision of Syed Munour Alice, late first grade 
Principal Sudder Ameen,-dated 2‘drd November 1848. 

Jugroop Roy, (Plaintiff,) Appellant, 
versus 

IMucclioo Roy and tliirtcen others, (Defendants,) Respondents, 

This suit was originally instituted by the plaintiff (appellant) on 
file 8th February 1847, for the possession of 28 beegahs of alluvial 
land in mouzah Semiirreah, pergunnah Arrah, as well as for the re¬ 
covery of the mesne ])rofits for the year 1253 F. at the aggregate 
valuation of rupees 689-0-6, but upon its return to the sudder ameen, 
after the annulment of an order of nonsuit issued by that officer, 
the mesne proceeds of 1252 were likewise included in the suit, 
wliich raised the valuation to rupees 1,124-0-11, and the court of 
sudder ameen having been abolished, the case was decided de novo 
by the ]>rincipal sudder ameen. 

Plaintiff alleges that in 1252 F., agreeably to a pottah, dated the 
7th of Maugh, he obtained a lease of 80 beegahs of alluvial land in 
mouzah Seinurroah from Seetul Pershad, the proprietor, with defin¬ 
ed boundaries, (that to the south being another farm of 220 beegahs 
held by Mucchoo Roy, one of the defendants, from tlie same indivi¬ 
dual, in the identical estate,) at an annual jumina of rupees 15l-d 
from 1252 to 1258. That Alucchoo Roy rlispossessod tlie plaintilr 
from 31 beegahs of his lease by procuring the saiue to be cultivated 
by Maha Raj Roy and others, and appropriating the proiluce, which 
induced the plaintiff to sue them for the rent of 1252 F. That in 
1253 F., the said Mucchoo Roy continued to hold possession of this 
parcel, and had 3 beegahs from it, and 8 from the remaining 49 bee¬ 
gahs of the jdaintiff s lease, as well as 30 beegahs (28 of which he 
still occupied) from his own farm of 220 beegahs, measured off by 
the collector as appertaining to mehal Sheodoree, a Government 
estate. That Mucchoo Roy, having by this means lost 30 beegahs, 
has no right still to hold 220 beegahs, but must sustain a deficiency 
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to that extent, and that, his lease being the southern boundary of the 
plaintiff’s farm, he (the plaintiff) is fairly entitled to the land sued 
for by liiin. 

Seetul Pcrshad, one of the defendants, answers that becgahs 

220- 16-6 were relinquished to his ancestor, Jankee Pershad, by the 
Government, within certain indicated boundaries, in indemnification 
for losses sustained by him by diluvion ; that this land was origin¬ 
ally let to Heerah Sing from 1245 to 1249, and subsequently to Muc- 
choo Sing from 1250 to 1256 F.; that the plaintiff has no right to 
any portion of it, being lessee of a distinct parcel of 80 beegahs on 
an annual jumma of rupees 151 ; and that 33 beegahs having been 
abstracted from Mucchoo Sing’s lease by the plaintiff’s own showing, 
there cannot be any excess in his possession, whilst the plaintiff’s farm, 
upon being measured in 1252 F., yielded an area of Deegahs 90-7. 

Ramlall and Ramchurn Doss disovvil being cultivators of the land 
sub lite, the latter asserting that, being th<i putwarree of the estate, 
lie has been included in the prosecution in order to exclude his evi¬ 
dence in the case. 

The principal sudder ameen dismissed this suit on rc-trial, observ¬ 
ing that, as the plaintiff appeared, upon measurement by an ameen 
of the court, to be in possession of beegahs 81-10-18, or beegahs 1-10-18 
in excess of the quantity let to him, whilst on the other hand 
Mucchoo Roy, the defendant, by the same measurement, held beegahs 

221- 16, or a trifling excess of beegahs 1-16, there was no ground 
to award the former the beegahs 28-11-16 to which he laid claim 
from the lease of the latter. 

In appeal, it is insisted that there ought to bo a curtailment in the 
lease of Mucchoo Roy, the respondent, to the extent of 30 beegahs, 
which is admitted to have been annexed to Sheoderee, instead of 
which there is an increase, wdiilst the area of the appellant’s farm, 
which would have exhibited a decrease of 11 beegahs, has been 
brought up to the original mark by the measurement of sundry 
tracts of sand and water, as appertaining thereto. 

I see no ground whatever for calling in question the integrity of 
the ameen’s measurement, nor of the correctness of the judgment of 
the lower court which is based thereupon. I therefore uphold the 
clecision of the principal sudder ameen, and dismiss the a[)peal with 
costs. 
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Tue 30th Januahy 1850. 

No. 46 of 1848. 

Regular Appeal from the decision of Syed Munour Alice, late first grade 
Principal Sadder Ameen of Shakabad, dated 22nd November 1848. 

Peinia Doobo alias Peiin Doob^, (Plaintiff^) Appellant, 

versus 

Jubab Juttce and forty-three others, (Defendants,) Respondents. 

This suit was instituted by the plaintiff (appellant) on the 11th 
January 1848, for the possession of inouzah Huttellipore, together 
with the mesne profits of the same for the years 1253 and 1254 
F. S., as well as for the enrolment of his name as proprietor thereof; 
the aggregate valuation of the suit for stamp duty being 
rui)ees 1,399-14-6;^. 

Plaintiff states that the whole of mouzali Huttellipore was brought 
to sale for arrears of abKaree revenue, amounting to rupees 511-7, 
on tlie 3rd August 1841, on which occasion Jubab Juttee, Bundajee 
.Inttce, witli some other shareholders of the estate, borrowed the sum 
of rupees 511,7 annas from him, and thereby obtained the annulment 
of the sale. That having subsequently received a further loan of 
rupees 250, they conditionally sold the property to the plaintiff for 
tile consolidated sum of rupees 761-7, under a formally registered 
deed of agreement, dated the 16th September 1841, promising to 
liquidate the debt in Bhadooii 1250 F. S. That the defendants hav¬ 
ing failed in their engagement, the plaintiff procured the foreclosure 
of the mortgage on the 9th April 1845, after the expiry of the year 
of grace, by a summary application to the civil court under Regula¬ 
tion XVll. of 1806; and that although the names of all the defen¬ 
dants have not been included in the deed as sellers, yet as the debt 
was contracted to meet an exigence in which all were collectively 
interested, they are jointly liable. 

Salig Geer and others, defendants, answer that the estate sub lite is 
the joint property of twenty-two individuals, whose names appear 
on the rent roll, independent of a host of others, who hold minor 
shares under them, and that, as of these shareholders only fourteen 
are represented by the plaintiff to have alienated their shares to him, 
his suit for the entire property is inadmissible, since inouzah Huttel- 
li|)ore is conqiosed of 381 beegahs, of which only beegahs.33-18-10 
appertain to tluiin. 

'I'lic principal sudder ameen dismissed this case, observing that 
the wording of the deed of the 16th September 1841 was far from 
that of a bill of sale, to constitute which the mutual consent of the 
contracting parties and expressions in the past tense are essential. 

In appeal, it is contended that the deed commented upon by the 
principal sudder ameen could not be otherwise worded, since it is 
not the record of an absolute but a conditional sale, the phraseology 
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of which is usually no other than that adopted in the instrument 
in question. 

From the evidence adduced it would appear that the Huttellipore 
estate consists of 381 beegahs, witli twenty-two recorded proprietors, 
together witli several other subordinate shareholders. Now, as it is 
only pretended by the plaintiff that fourteen individuals w'ere parties to 
the deed of agreement, dated the 16th September 1841, whose aggre¬ 
gate interests in the property appear from the evidence for the defence 
to amount only to some 33 beegahs or so, it is evident that the plain¬ 
tiff’s claim for possession of the whole estate is clearly inadmissible. 
Idle principal sudder ameen’s judgment is therefore confii’med, 
and the appeal dismissed with costs. 

The 31st Januahy 1850. 

No. 47 of 1848. 

I 

lier/itlar Appeal from the deeivon of Sped Mimoxir Allee, late first 

grade Principal Sudder Ameen of Shahahad, dated '27th November 

1848. 

IMoyaram Tewarce and five others, (Defendants,) Appellants, 

versus 

Beharee Lall and two others, (Plaintiffs,) Respondents. 

This suit was originally instituted before the sudder ameen by 
the plaintiffs (respondents) on the 4th Jannary 1845, for the posses¬ 
sion of beegahs 98-5 of land in inouzah Ootiinpore, pergunnah 
Chounsah, as w^ell as for the mesne profits of the same for the years 
1249 to 1251 F. S., amounting in the aggregate to ru])ees 915-12^-. 

Plaintiffs state that mouzah Ootimpore was previously the pro¬ 
perty of Mungur Roy, and others, but was purchased by them while a 
detailed settlement w'as in course of completion with the former maliks, 
wdiich was concluded with the plaintifi's; tliat this arrangement 
having been disapproved by the Sudder Board of Revenue, a fresh 
one was effected in 1243 F. S.; that Rampershad and the other de¬ 
fendants paid their rents to them like every otlier tenant, which the 
summary decrees they hold will fully evidence, but that the rever¬ 
sal of the awards obtained by the plaintiffs for the rents of 1214 and 
1247 against some of the defendants by the civil court has led to 
their disseisin from 1249 F. S. The plaint concludes with a de¬ 
tail of the boundaries between mou/ah Ootimpore and the estates of 
his neighbours, the defendants; referring to the measurement papers 
of 1230 and 1244, the settlement proceeding of 1243, and their long 
previous occupation, in proof of the plaintiffs’ right to the land 
claimed as comj)onent parts of mouzah Ootimpore. 

The defendants dispute the plaintiffs’ rigiit to the lands claimed 
by them, detailing quite another lino of boundary, which they allege 
was the guide to the settlement effected in 1229 and 1240 F. S., 
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and was verified before the moonsiff of Dhungaen in a case in whicli 
certain tenants of the defendants’ estate were interested, and that al¬ 
though the plaintiffs managed to get the lands they claim measured 
off as pertaining to them in the progress of the settlement of 1243 
F. S., yet the summary awai’ds they obtained for the rent thereof 
against the defendants’ tenants were all annulled by the civil court. 

The sudder ameen dismissed this case on the 5th December 1845, 
and his judgment was upheld by Mr. St. Quintin on the 9th March 
following; but the Sudder Court quashed both these decisions on 
the 12th July 1847, and remandefl the proceedings in order that 
the boundary line between the two villages of Ootirapore and 
Raj pore should be ascertained and defined preparatory to re-trial. 

Local enquiries and a measurement having accordingly been com¬ 
pleted through the agency of the serishtadar of the sudder aineen’s 
court, and an ameen, the principal sudder ameen decreed this case 
in favor of the plaintiffs; awarding them possession of the land sued 
for agreeably to the boundaries indicated by them, believing tliem 
to be fully borne out. No wasilaut was, however, allowed prior to 
the date of suit, the decree, however, containing a provision for it 
from that period to the final execution of the judgment. 

The appeal is grounded mainly upon certain final awards of the 
moonsiff of Dhungaen, adjudging the land in (juestion to the estate of 
the defendants,—the eiupiiries now instituted being opposed to them 
by the collusion of the ameen with the respondents. 

Tlic awards of the moonsiff of Dliungaen above alluded to, cannot 
be looked upon as final guides to the disposal of the case now sub 
lite, for, although confirmed by the principal sudder ameen in appeal, 
tlie right to tlie possession of tlie land was distinctly reversed by 
that officer in his judgment of the 29th January 1842, as an open 
question for future consideration. The decisions of the sudder 
ameen and the officiating judge are chiefly based upon these awards 
of the moonsilf of Dhungaen, but the Sudder Court have ruled that 
tliis case was dismissed by them on “ fanciful and unsatisfactory 
grounds.” A local enquiry therefore became necessary, and although 
the evidence adduced before the serishtadar in the mofussil is, as 
usual, very conflicting, still the balance is in favor of the plaintiff’s. 
I therefore upla Id the judgment of the lower court, and dismiss the 
appeal with costs. 
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Present ; H. STAINFORTH, Esq., Jddqe. 


The 3rd January 1850. 

No. 126 of 1849. 

Appeal from the decision of Baboo Ilergouree Bose, Moonsijf of Russool- 

gunge, dated 20M June 1849. 

Dabee Pershad P.al and Hurree Ram Deb, Appellants, 

versus 

Joogulkisliwur Snrmah, Respondent. 

Respondent sued for rupees 32, damages for abuse given to him, 
because he declined continuing to perform the priestly rites in their 
families, on the terms theretofore subsisting, after appellants had pre¬ 
ferred a suit against his brother. 

Dabee Pershad a})pellant filed an answer, denying the abuse, deny¬ 
ing tliat respondent isjiis regular priest, and denying that the land 
which respondent avers himself to occupy in consitlcration of his act¬ 
ing as priest, is his (appellant’s); and he imputed this suit to enmity 
founded on two cases in the criminal court. 

Hurree Ram filetl an answer, pleading that the suit was owing to 
the failure of the complaint to the magistrate, and that he intended to 
sue resj)ondent for rent, and further jdeaded alibi. 

Koolochunder Surniah filed a petition, declaring himself Dabee 
Pershad's priest. 

The moonsiff* (Baboo Ilergouree Bose) distrusted appellants’ wit¬ 
nesses, on account of the exact recollection they declared of dates, 
and their connection Avith appellants; and, holding respondent’s state¬ 
ment of abuse proved, he decreed 10 rupees damages, Avith full costs. 

Appellants uoav jirge that their defvnce is proved by the eA'idence 
of their witnesses befoi'o the moonsiff, and the testimony of those ex¬ 
amined by Nundlal, one of the two ameens deputed by the moonsiff 
to enquire locally into the case; that respondent’s Avitnesses arc con¬ 
nected Avith him, and their evidence at variance Avith the plaint; and 
that, though the full amount claimed was not decreed, full costs have 
been alloAved,—with other immaterial matter. 

Judgment. 

The records of the two cases decided in the criminal court in the 
month preceding that in Avhich this suit was instituteil, shcAv quarrels 
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between the parties, but do not sliew that this suit is founded on 
mere enmity. The abuse appears to me probable, and I concur 
with the inoonsiff in thinking it proved—and, with advertence to the 
amount decreed and precedents of the Sudder Court, 1 see no reason 
to make any alteration in the inoonsilf’s decree. 

It is therkfore ordered. 

That the appeal be dismissed, and the decree of the moonsiff 
affirmed, with costs. 


The 7th January 1850. 

No. 8 of 1849. 

Appeal from the rlecisinn of Movlvee Saadnt Allee, Principal Sudder 

Ameen, dated Map 18-19. 

llauilochun Surmah and others, Appellants, 

versus 

Alice Reza, Respondent. 

Respondent excepted certain parcels of land sold to various in¬ 
dividuals, and declared /^tlis of tlio remainder of talooka Ilcrlal 
Chowdrcc to belong to Rriigohind DJiur, Sic ,; ^'^th to be the property 
of Ramsuntosc Dhur; and 7 ^tbs to be liis own through purchase 
from Doorgapershad Dlmr, wlio bought it at tlie sale of the, rights 
and interests of Ram Sherrun Dlmr, in executitn of a decree : and he 
sxied for possession of his said property with mesne profits. 

Ramlochun Surmah, Rammanick Kur, Kishnanund Surmah, and 
Nursingh Surmah filed two answers, disclaiming all connection with 
the talooka. 

Mahomed IIusuu answered in avoxval, that he liad purchased 4 
kears, 2 pao of land from Shabutrec Dasee, and declared that he 
had repudi.atcd his purchase on becoming aware of its invalidity. 

Dabee Churrun Surmah stated, in his answer, that Ram Sherrun 
and Ramsuntose were brothers, living humtaam, that is, in commu¬ 
nity of property; that therefore, though y^ths of the talooka Avere 
bought in Ram Sherrun’s name, they Avere really the right of both 
brothers, as were the y^j^ths previously purchased in both names and 
that Ramsuntosc, Avhose right*to y^^ths of the talooka had been recog¬ 
nized in an aAvard by some persons, Avho arbitrated betAveen the bro¬ 
thers, sold his share to him, Dabee Churrun, Avith the exception of 
6 kears 2 pao, which had been previously sold to Sahib-oodeen and 
Sheik Rhatea. 

Sahib-oodeen, Sheik Rhatea, and his son, filed an ansAver, aA'owing 
purchase of the 6 kear.s 2 pao already stated to have been bought 
by the tAvo first of them. 

Respondent denied, in his reply, that Ram Sherrun and Ramsun¬ 
tose were humtaam. 
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The principal suclder amcen (Moulvee Saadut Alice) observes 
that, as it was undisputed that Ramsuntose had been owner of one- 
sixteenth of tlie talooka, there was no occasion to enquire into the 
purchase by Sheik Rhatea and S.iliib-oodeen, who had purchased 
from him, and, holding respondent’s claim to the land and profits in 
suit established, he decreed in respondent’s favor possession of 43 
koolbas, 6 kcars, 2 pao, 2 jet, 11 pun, 10 gundahs appertaining to the 
||ths of the talooka, with mesne profits from the24thof Bhadoon 1250, 
the date of the auction sale to the date of receipt of possession, with 
respondent’s costs with interest against Sahib-oodeen, Sheik Rhatea, 
Rammanick Kur, Ramloclmn Surmah, Ram Sherrun Dhur, Mean 
Dhun, Lalchunder Dhur, Hurree Sherrnn, UpoorbaDasee, hlahomed 
Ilussun, Bydnath,Burkut Oollali,andParl)uttcechurrun, releasing the 
rest from personal responsibility, and saddling respondent with the 
costs of two of them. 

Rammanick Kur, Ramlochun Surmah, Sheik Rhatea, Sahib-ooden 
and Dabee Chui'run have now appealed. The two first argue, that 
they are not in possession or shewn to bo so, &c. The two next 
assert their stand on the evidence produced by them ; and Dabee 
Churrun rel'ors to the evidence brought forward by Sheik Rhatea 
and Saiiib-oodeoti: and they pray for a local investigation, and ad¬ 
vance the new pleas of non-specification of boundaries, and the ille¬ 
gal inclusion of the two of the witnesses on Sahib-oodeen’s deed of 
purchase, as defendants. 

Judgement. 

I am not satisfied with the evidence implicating Rammanick Kur 
and Ramlochun Surmah. It is wholly oral, and the witnesses do 
not say how they know these particular persons to have been in 
possession of the land in suit. Ramlochun and Rammanick, tlien, 
must be released from personal responsibility, and their costs in the 
court of first instance, and one-third of the costs of this joint appeal, 
debited on their account against respondent. 

Sheik Rhatea acknowictlgcs possession of 9 kears, 2 pao, 3 jets of 
land, i. c., of 6 kears, 3 jets under old piirchase, and 3 kears, 2 pao 
under purchase from Ramsuntose. I find that 9 kears are excepted 
from the claim in the plaint, and Sheik Rhatea’s vaqueels state that 
this their client h is had no more than 9 kcars, 2 pao, 3 jets in his 
possession, and there is no proof that he has had more, and respon¬ 
dent’s vaqueels in answer to my question, say that they do not press 
for judgment in regard to the small portion in excess of the quan¬ 
tity deducted in the plaint, thus declared to be in possession of 
Sheik Rhatea, denying at the same time the bond Jide nature of his 
purchase. Under these circiimstances. Sheik Rhatea and his son 
Mean Dhun, who does not appear to have any interest in the mat¬ 
ter separate from his father, must be allowed to retain the 9 kears, 
2 pao, 3 jets in their possession, must be abs^ilved from pecuniary 
responsibility in the case, and must have their costs in the lower 
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Sursuttee aiid Bliowanimd, the latter of whom accompanied him 
to the commissioner, filed the petition for sale, &c., and finally receiv¬ 
ed the proceeds, under his, Sumboonath’s, receipt, agreeing to be 
accountable for the money in case it were required to be refunded; 
that he is not surberakar of the other defendants, and does not 
know whether respondents tenanted any of their land or not. 

Bhowanund answered in disavowal of all connection with the 
land and summary proceedings, declaring that though Sursuttee 
w^as the wife of his brother, he had long lived separate from her, 
and has nothing to do with her. 

Sursuttee’s answer sets fortli, that Sumboonath is not her surbera¬ 
kar, and was not authorized by her to institute any proceedings un¬ 
der Regulation V. of 1812 against any one; that she received no part 
of the money realized from res])ondents or Sumboonath; that respon¬ 
dents had long tenanted 1 kear, 1 pao, ‘4 jet of land, as per boundaries 
stated at the foot of her answer, in mouza Ruzakpoor of talooka 
Bishnatli-shome cum Shamanund Deb, the hereditary pro])erty of her¬ 
self and minor sons; that they had paid the rent (rupees 2, annas 8,) to 
the end of 1254 B. S., taking receipts for the same, and it was there¬ 
fore unlikely that she would claim rupees 30 through Sumboonatli; 
that Sumboonath is a fraudulent ])erson, ami respondents who are 
wealthy, had got up the claim under Regulation V. of 1812 in his 
name, in order to appropriate the defendant’s land by means of a 
decree; tliat defendant, perceiving the fraud of respondents and 
Sumboonath, had reclaimed the land tenanted by tlic former, in 
1255, &c. &c. 

The moonsilf (Baboo Ramtaruck Rai) deci’ccd rupees 30, the 
sum indicated in tlie receipt, witli an e(jual amount as penalty, with 
costs in proportion, against the defendants. 

Appellants now urge that Sumboonath was not their agent; that 
respondents’ witnesses are unwortliy of credence; and that Bhowa- 
nund’s vaquecl did not produce the e\'idence sent to him by his 
client, &c. 

Judgment. 

The complicity, of Sumboonath and Bhowanund in this case of 
extortion, appears to me established by the evidence, Imt I am not 
certain whether Sursuttee has been an assenting party to the pro¬ 
ceedings carried on in her nafne or not, and in order to the dctca’ini- 
nation of this qucstioji, a local onquii^ whether Bliowaiiund and 
Sursuttee are hnmtnam^ and whether Sumboonath is known to have 
been the latter’s agent, seems necessary. 

It is therefore ordered, 

That the decree of the moonsift' bo reversed, and the suit remand¬ 
ed for the enciuiry indicated .above. The price of the stump on the 
fKJtition of plaint will be refunded, and the inoonsiff will give orders 
regarding the rest of the costs. 



